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Elevation to the bench of the United States 
Supreme Court seldom comes to men, however 
distinguished, until comparatively late in life. 
Such is the rule, though there have been a 
few exceptions, asin the case of Story who 
was appointed at the age of thirty-two. An 
exception may also now be noted in the re- 
cent appointment of William B. Hornblower, 
who is only forty-two years old. Though still 
a young man for such a distinction as has fallen 
to him, Mr. Hornblower has already achieved 
a high reputation as a practitioner. He does 
not rank among the great advocates of the 
country, but he is regarded as possessing dis- 
tinctively legal abilities of a high order, as 
well as a judicial habit of mind, and it is gen- 
erally expected that he will attain high rank 
as a judge. The nomination has elicited 
thus far no criticism affecting his ability or 
competence. 





The recent annual meeting of the American 
Bar Association in Milwaukee was well at- 
tended and its proceedings were of more 
than usual interest. The opening address 
by the president of the association, John 
Randolph Tucker of Virginia, was an inter- 
esting summary of the changes and progress 
in the laws of the States during the previous 
year. He took occasion to note the fact 
that the efforts made by the association to 
promote the uniformity of laws throughout 
the Union had been seconded during the 
year by the States of Massachusetts, New 
Hampshire, Connecticut, Pennsylvania, New 
Jersey and Wisconsin, who had appointed 
commissions to co-operate in bringing about 
uniformity in the laws as to marriage and 
divorce, conveyancing, and other subjects of 
legislation. 

Among the many valuable addresses de- 
livered, that by Mr. Justice Brown of the 
United States Supreme Court was probably 
the most original and striking. The subject 
was the distribution of property and it was a 
(iscussion from an extremely radical stand- 
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point of the proper scope of legislation in its 
economic bearings. Thomas M. Cooley was 
elected president of the association for the 
coming year. 


> 





Whatever may be thought of the conclu- 
sions reached by the arbitrators in the Beh- 
ring Sea question, it constitutes another valu- 
able historic precedent for the settlement of 
international questions by rational and peace- 
ful means. The spectacle of two great na- 
tions settling their disputes by means of a 
lawsuit, just as individuals are compelled to 
do, instead of determining the controversy by 
ordeal of battle, is certainly an impressive 
one. Besides this, it cannot fail to be grati- 
fying to the profession to know that the per- 
sons engaged in the peaceful settlement of 
this dispute were, for the most part, lawyers 
—that to the legal profession belongs the 
honor of being most closely connected with 
an event which is universally recognized ‘as 
an important step towards the general adop- 
tion of the principle of international arbitra- 
tion. Lawyers, indeed, possess a_ special 
interest in all advances towards this great 
consummation. The spirit of law is utterly 
opposed to war. ‘The flinty and steel couch 
of war’’ can never be the seat of justice, 
since the battle is to the strong and not nec- 
essarily to the just. Arbitration is the 
triumph of law and the progress of the one: 
must mean the the ennobling of the other. 

The decision of the arbit~ators settles at 
least one question of international law. In- 
deed the only real point of law involved was 
the question how far from its shores a nation 
has jurisdiction over the waters of the sea. 
On that point the decision was directly con- 
trary to the claims of the United States. 
Our government asserted that it owned the 
seals and therefore had a right to protect 
them on the ocean so far as such protection 
was necessary to prevent their extermination. 
Great Britian contended, however, that we 
had no right to protect the seals outside of a 
line drawn three miles from shore, and a ma- 
jority of the arbitrators concurred in that 
view. The origin of this limitation is that in 
old times three miles was as far as a cannon 
ball could be thrown, and it was argued that 
a nation could only claim jurisdiction over so 
much of the ocean as it could control from 
the shore, 
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NOTES OF RECENT DECISIONS. 





ATTORNEY—ADMISSION OF WoMEN TO PRac- 
tTicE.—The right of women to be admitted to 
the bar is considered by the Supreme Court 
of Indiana, in the case of In re Leach, 34 N. 
E. Rep. 641. It is held that they have such 
right. The decision of the lower court to the 
contrary was based upon the following sec- 
tion of the State constitution (Art. 7, § 21), 
viz: ‘‘Every person of good moral charac- 
ter, being a voter, shall be entitled to admis- 
sion to practice law in all courts of justice.’’ 
The same language appears in the statutes. 
(Rev. Stat. 1881, § 962.) The court observes 
that neither the constitution nor the statute 
is a limitation upon the right to membership. 
‘**In each instance,’’ says Hockney, J., ‘‘asfar 
as we have quoted the right of the voter, of 
good moral character, is secured. We do not 
doubt the right, by constitution or by legis!a- 
tive enactment, to prescribe the qualifications 
necessary to membership in the legal profes- 
sion, and to define the method of securing 
such membership ; but what we now maintain 
is that, from neither the constitution nor the 
legislative enactment, do we find that women 
are excluded from such membership. While 
voters, of good moral character, are granted 
admission, upon application and proper evi- 
dence, there is no denial of such right to 
women. If the right is not denied by the 
constitution and laws of the State, we should 
next inquire if it is denied by that part of the 
common law made by the constitution a part 
of the law of this State. We have searched 
in vain for any expression from the common 
law, excluding women from the profession of 
the law.’’ The court thought that if nature 
has endowed woman with wisdom, if our col- 
leges have given her education, if her energy 
and diligence have led her to a knowledge 
of the law, and if her ambition directs her to 
adopt the profession, shall it be said that for- 
gotten fictions must bar the door against her? 
Whatever the objections of the common law 
of England, there is a law higher in this 
country, and better suited to the rights and 
liberties of American citizens, that law which 
accords to every citizen the natural right to 
gain a livelihood by intelligence, honesty and 
industry in the acts, sciences, the professions 
or other ayocations. Other States—notably 





Illinois, Wisconsin, Oregon, Maryland and 
Massachusetts, have held that in the absence 
of an express grant of the privilege it may 
not be conferred upon women. In some in- 
stances the holding has been upon constitu- 
tional provisions unlike that of Indiana, and 
in others upon what the court here is ‘‘con- 
strained to believe an erroneous recognition 
of a supposed common law inhibition.’’ How- 
ever, each of the States named made haste to 
create by legislation the right which it was 
supposed was forbidden by the common law. 
The court also thought that a denial of the 
right of women to be admitted was in deroga- 
tion of the claims of the constitution of the 
State which provides that no privileges shall 
be granted to any citizen which shall not, on 
the same terms, belong to all citizens. 





CrounaLt LAaw—Triat—WRirTEN InstRuc- 
TIons—‘‘GuILty’’ WRITTEN ON MareGin.—In 
Hawkins v. State, 13 South. Rep. 353, de- 
dided by the Supreme Court of Florida, a 
curious question arose caused by carelessness 
or negligence of the trial judge. It appeared 
that on the margin of the instructions given 
to the jury and taken to their room, the judge 
had inadvertently written the word ‘‘guilty.”’ 
It was held that the presumption is that the 
extraneous word was read by the jury, unless 
the contrary was clearly shown; that, as the 
writing of such word by the judge was ca- 
pable of and tended towards influencing the 
jury detrimentally to the defendants, the pre- 
sumption was that it did so influence them, 
unless the contrary was clearly shown, and 
that the burden was upon the State to show 
beyond a reasonable doubt that such writing 
upon the charge was not read by the jury, or, 
if read by them, that it did not result in in- 
jury to the defendants; and that such word 
written upon the charge, and sent with the 
jury to their room, was reversible error, un- 
less it clearly appeared that no injury resulted 
to the defendants therefrom. 

As it is expressed by Judge Parker, in 
State v. Prescott, 7 N. H. 287: ‘‘The shield 
which the law has provided would fall far short 
of affording him the protection intended if it 
might be thrown aside at pleasure, and he 
have no right to complain unless he could 
prove that the want of it had been actually 
prejudicial to his case,—a matter which it 
might in many cases be very difficult to 
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prove, notwithstanding such was the fact. 
He has the right, therefore, to call upon the 
officers of the government, in such case, be- 
fore they demand judgment, to show that the 
irregularity in the trial has not been the 
means of injustice in the verdict. As the 
law humanely presumes his innocence, in the 
first instance, until his guilt has been proved 
beyond a reasonable doubt, so will it presume 
that a departure from the mode prescribed 
by the law for his trial has been to his preju- 
dice, until the contrary is shown by the same 
degree of evidence.’’ Jumpertz v. People, 
21 Ill. 375; Sims v. State, 43 Ala. 33. 





Foreign Executors—Capacity To Suz.— 
In Arizona Cattle Co. v. Huber, the Supreme 
Court of Arizona considers the question 
whether an executor or administrator ap- 
pointed in a foreign State may lawfully sue 
in Arizona upon a judgment obtained by 
him in the place of his appointment, in his 
representative capacity without taking out 
letters testamentary or letters of administra- 
tion in that territory. The decision was in 
the affirmative. The court says: 

In Biddle y. Wilkins, 1 Pet. 685, the plaintiff brought 
suit inthe United States District Court for Missis- 
sippi upon a judgment recovered by him as admin- 
istrator appointed in the State of Pennsylvania. The 
defendant pleaded that he was the duly-appointed 
administrator of the same estaté by virtue of letters 
of administration issued in the State of Mississippi. 
The court held that the plaintiff could sue upon the 
judgment in his personal capacity, in being in Jaw his 
debt, and it made no difference whether the defend- 
ant had or had not been appointed administrator of 
the estate in Mississippi. In the case of Talmage vy. 
Chapel, 16 Mass. 71, it was held that, where an admin- 
istrator in New York obtains a judgment in that State, 
he alone could bring suit upon the judgment in the 
State of Massachusetts, and that his styling himself 
“admininistrator” in such suit was held to be merely 
descriptive, and not essential to his recovery. Mr. 
Freeman, in his work on Judgments (section 217), 
thus summarizes the law onthis subject: “A debt 
due tothe estate of a deceased person, if sued upon 
and recovered by an administrator, is in law the debt 
of him who recovers it, and in whose name the judg- 
ment is rendered. He holds the legal title subject 
only to his trust as administrator. He may sue upon 
the debt in his own name without describing himself 
as administrator, and may therefore pursue the judg- 
ment in a different State from that in which letters of 
administration were issued.” In Lewis v. Adams, 70 
Cal. 403, 11 Pac. Rep. 833, the court held that the Code 
of Civil Procedure of that State did not affect or mod- 
ify the general principle of law in this respect. Our 
own practice act nowhere changes the common law 
upon the subject. The cases cited by counsel for ap- 
pellant do not apply. They appear to have overlooked 
the distinction between a case where a foreign ad- 
ministrator sues to collect debts due inthe State 
where suit is brought, and a case where he sues upon 





a debt which has been merged in a judgment obtained 
by him in the State of hisappointment. In the former 
the local admiaistrator can alone sue, as the debts or 
assets which are to be administrated upon in the State 
where due. In the latter the judgment becomes an 
asset in the State wherein it has been originally 
rendered. Again there is no privity between persons 
to whom administration is granted in different States 
in the same State. 





Mecuanics’ Ligen—Homesteap.—It is held 
by the Supreme Court of Texas, in Cameron 
v. Gebhart, that a purchase by a married 
woman, with the proceeds of the sale of her 
former homestead, of an unimproved lot, 
with the avowed purpose of making it the 
homestead of herself and husband, followed 
immediately by a contract with a builder for 
the erection of a dwelling house thereon, is 
sufficient to constitute the lot a homestead; 
and a material man who, with knowledge of 
these facts, furnishes lumber under a verbal 
contract to be used in the erection of the 
dwelling, acquires no lien on the property 
superior to the homestead exemption. Brown 
J., said: 

The only question presented for our consideration 
in this case is, was the lot in question the homestead 
of defendants at the time that the contfact for the 
purchase of the lumber from plaintiffs was made? If 
it was not, the judgment should be reversed. If it 
was a homestead at that time, the judgment should 
be affirmed. Upon the facts presented in this case we 
hold that the homestead rightin favor of defendants 
had attached to the lot sought to be subjected to the 
lien asserted before the contract for the purchase of 
the lumber was made, and that, plaintiffs in error 
having failed to make a contract in writing, signed 
and acknowledged as required by law, no lien was 
created upon the lot. It is not necessary that we 
should, in this case, decide whether or not Turntine 
acquired a lien, or could, without writing, have fixed 
a lien on the lot. Cases arising under homestead laws 
differ so widely in their facts that it is impossible to 
lay down any definite rules to govern in all cases that 
may arise. Each case must be determined upon its 
own peculiar state of facts; and oftentimes, with very 
slight difference in the faets, conclusions have been 
reached in different cases which present the appear- 
ance of conflict when in fact there is none, the faets 
being understood. Pope vy. Graham, 44 Tex. 196, on 
first reading would seem to be to some extent in con- 
flict with the conclusion announced in this case, but 
when the facts of that case are understood, there is 
no such conflict. The statement given of the facts in 
Pope v. Graham in the published report does not 
show what the intention of Pope was as to the future 
use of the property, or that any intention in reference 
thereto had been formed at adate anterior to the 
making of the contract. Referring to the original 
record in that case, we find that the only evidence in- 
troduced on the trial relative to the homestead re- 
ferred to the date of the trial. The opinion expressed 
upon that point was evidently based upon the conclu- 
sion that the homestead right was not asserted until 
after the contract for building was made. That this 
was the understanding of the judge that delivered the 
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opinion is made clear by his reference to the case of 
Potshuisky v. Krempkan, 26 Tex. 309, in which the 
homestead right was not asserted until after the lien 
had attached. In Franklin v. Coffee, 18 Tex. 413, 
Chief Justice Hemphill, delivering the opinion, said: 
“Nor would it be necessary to secure the exemption 
that a house should be built or improvements made; 
but there must be a preparation to improve, and this 
must be of such a character and to such an extent as 
to manifest beyond a doubt the intention to complete 
the improvements, and to reside upon the place as a 
home.” Again, in the same case, itis said: ‘In this 
case there was no house or home upon the land. The 
plaintiff had not resided here before or since his mar- 
riage. He had made no preparation or done no acts 
which would evince a fixed intention or purpose to 
select and appropriate the place as a home.” The 
facts in that case justified the conclusion that there 
was no homestead, but the court announced a rule 
which has been followed in all subsequent cases. 
These principles enunciated in that case have been 
recognized and applied by this court in the cases of 
Moreland y. Barnhart, 44 Tex. 280; Railroad Co. v. 
Winter, Jd. 611; Barnes v. White, 53 Tex. 631; Brooks 
vy. Chatham, 57 Tex. 33; Swope v. Stantzenberger, 59 
Tex. 390; Gardner v. Douglass, 64 Tex. 76; Archibald 
v. Jacobs, 69 Tex. 251, 6S. W. Rep. 177; Dobkins v. 
Kuykendall, 81 Tex. 183, 16 S. W. Rep. 748; and many 
other cases. Inthe case of Stone v. Darnell, 20 Tex. 
11, it was in fact decided upon the same principle as 
that enunciated in the case of Franklin v. Coffee. 
Darnell had not lived upon the land, but had sold a 
former homestead, and with the proceeds purchased 
the land in “question, with the avowed purpose and 
intention of making it his homestead; and he had 
made a contract for the building of a house upon 
it. The court did not, in the opinion, put it upon 
that ground, but it is evident that these facts had a 
controlling influence upon the conclusion arrived at 
in the case. The opinion was likewise delivered by 
Judge Hemphill. It is most likely that he would be 
governed by the doctrine announced by him but a 
short time before. This court has so understood and 
interpreted that case. In the case of Railroad Co. v. 
Winter, 44 Tex. 611, Chief Justice Roberts, referring 
to the case of Stone v. Darnell, said: ‘In the case of 
Stone v. Darnell, such acts were done as were said to 
indicate the intention to appropriate the place asa 
home, and, although not a home literally when levied 
on, being such at the sale, it was exempt as a home- 
stead.” In Barnes v. White, supra, there was no 
actual occupancy, but ownership, with an intention to 
occupy, accompanied by preparation. The person 
claiming the homestead had partially constructed his 
house when he purchased the material to complete it, 
and the court held that no lien attached. The only 
difference in that case and the one under considera- 
tion is that a greater degree of progress had been 
made in the parparation to occupy. In Dobkins vy. 
Kuykendall, 81 Tex. 183, 16 S. W. Rep. 748, the claim- 
ant of the homestead had never lived upon the land, 
but declared it his intention to make it hishome. He 
hauled some logs, and placed them on it, but, not be- 
ing able to complete the house, suspended work, and 
rented lands at another place, and made no further 
effort to occupy it fora year. It was held that the 
homestead right attached tothe land. In that case 
there was not so much preparation asin this. There 
a foundation was laid, and a few logs hauled. In 
this, a contract had been made for the construction of 
the entire house. The diligence is wanting in that 
ease that distinguishes this case. There the work 





was suspended for more than a year, while in this 
case the diligence went to the point that defendant in 
error, after finding that his contractor could not pur- 
chase lumber, stepped in, and made the purchase for 
him. In Scott vy. Dyer, 60 Tex. 135, the party assert- 
ing the homestead right had lived upon a tract con- 
taining four acres, in Paris, and had sold the improved 
part, and moved away but with the intention to make 
a home upon the remainder. No act was done to evi- 
dence this intention. 

The land was levied upon and sold under execution. 
The court held that the land was the homestead of 
the defendant in the suit. That is a case in which the 
bare intention kept the homestead right alive when 
the house had been sold, and the party took no steps 
to carry the intention into effect: In Gardner y 
Douglass, 64 Tex. 76, the party asserting the home 
stead claim had purchased an improved place for the 
purpose and with the avowed intention of making it 
a homestead. It was leased, and he could not get 
possession of it atthe time. It was seized before he 
moved upon it, and the court held that his intention 
to occupy, with the fact that he could not get posses- 
sion, were sufficient to give the homestead exemption. 
This court said, in Swope v. Stanzenberger, 59 Tex. 
390: “In a great majority of the States it is held that 
an actual occupation of the land must concur with 
the dedication asa prerequisite to impressing upon 
it the homestead character; but a more liberal rule 
prevails in this State;”’ and proceeds to quote from 
Franklin v. Coffee and other cases, to show what that 
more liberal rule is. 

It is held in Michigan more liberally even than in 
this State. The doctrine of that State is laid down 
thus: ‘Actual residence upon property is not an 
indispensable condition to its being in law a home- 
stead, and, as such, exempt from levy and sale under 
execution. The question is whether, on the facts of 
the particular case, the land became a homestead in a 
legal sense before the levy was made upon it. To 
bring it within the exemption, when it is not actually 
occupied as such at the time of tre levy, it must satis- 
factorily be made to appear that the intention in good 
faith exists to occupy it as such; and the intention 
must have existed prior to and at the time of the 
levy.”? Bowles v. Hoard, 71 Mich. 154, 39 N. W. Rep. 
24; Reske v. Reske, 51 Mich. 541,16 N. W. Rep. 895; 
Mills v. Hobbs, 76 Mich. 125, 42 N. W. Rep. 1084. 

In Wisconsin the rule is stated thus: ‘The bona 
Jide intention of acquiring the premises for a home- 
stead without defrauding any one, evidenced by overt - 
acts in fitting them to become such, followed by actual 
occupancy in areasonable time, must be held to give 
to the premises answering the description prescribed 
in the statute the character of a homestead. Scofield 
v. Hopkins, 61 Wis. 375, 21 N. W. Rep. 259. It is no 
doubt true thata majority of the States hold a more 
rigid rule against the homestead claim but we believe 
that the better reason is with the doctrine of our own 
court.” 

In Archibald v. Jacobs, 69 Tex. 251,6 S. W. Rep. 
177, Chief Justice Stayton, delivering the opinion, 
said: ‘*‘Where no homestead dedicated by actual 
occupancy exist, effect must be givento ownership, 
intention, and preparation to use for a home; other- 
wise one indebted might never be able to secure a 
home for a dependent family.’”’ Intention alone can- 
not give a homestead right, but it is at the same time 
equally true that all other things combined cannot 
give it without the intention to dedicate it to the uses 
of a home. Valuable and costly improvements, 
coupled with long-continued possession, without the 
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existence of a bona fide intention to make it a home, 


* will not make it such; but the placing upon the 


premises unhewn logs, for the purpose of erecting 
thereon the humblest cabin, with a bona jide intention 
to occupy as soon as the cabin can be built, secures 
the right. 

From these decisions it is apparent that intention is 
almost the only thing that may not be dispensed with 
in some state of case, and it follows that this intention 
in good faith to occupy is the prime factor in securing 
the benefits of the exemption. 





MonicipaL Corporation — Pusiic In- 
PROVEMENTS—PAYMENT FROM PARTICULAR 
Funp.—An exceedingly important question 
in the law of municipal corporations came be- 
fore the Supreme Court of Oregon in Com- 
mercial Nat. Bank v. City of Portland, viz., 
whether a stipulation in a contract by a city 
for a public improvement that the contractor 
shall look for payment to a particular fund to 
be raised by assessment, relieves the city 
from liability for negligently delaying to raise 
such fund. The conclusion was that it does 
not. Lord, C. J., says: 


The stipulation provides that the contractor shall 
look for payment to the special fund, and that “the 
will not compel the city, by legal process or otherwise, 
to pay for the improvement out of any other fund,” 
and the defendant contends, if any force or effect is to 
be given to such stipulation, that it is only liable to 
pay the warrants in question when such special fund 
is raised and collected, and consequently that the de- 
fendant is not liable generally in an action for dam- 
ages upon them. This view would relieve the city of 
any liability to pay such warrants until such special 
fund is raised and collected by assessments, although 
its failure to realize such fund may be due to its own 
neglect or unreasonable delay. Under its charter the 
city is vested with the powerto order local improve- 
ments, and afforded the means to raise the necessary 
funds to pay for them by assessments upon the prop- 
erty benefited thereby. When the city orders a local 
improvement, the duty devolves upon it to put the 
necessary machinery in motion to raise the funds to 
pay for it by assessments upon the property affected. 
This duty devolved upon the city when it ordered the 
improvement of Twelfthstreet, so that when the de- 
fendant entered into a contract for doing the work, 
and the contractor stipulated to look for payment to the 
special fund to be raised by assessments, the obliga- 
tion rested upon the city to prosecute in good 
faith and with reasonable diligence the means af- 
forc'ed to it, under its charter, to raise and collect the 
fund necessary to redeem its obligation. There is no 
pretense but what the obligation resting upon the 
contractor to perform the work and furnish the ma- 
terials required has been satisfactorily performed, 
and the improvement accepted. Having performed 
his obligation, the duty rested upon the city to dis- 
charge its obligation. ‘‘When the contractor,” says 
Ruger, C. J.; “had performed his work according to 
his contract, he had no duty remaining to discharge, 
and then had a right to rely upon the implied obliga- 
tion of the city to use with due diligence its own 
agencies in procuring the means to satisfy his claims. 
It could not have been supposed that he was not only 





to earn his compensation, but also to set in motion 
and keep in operation the several agencies of tit city 
government, over whom he had no control, to place in 
the hands of the city the funds necessary to enable it 
to pay its obligation. That was a power lodged in the 
hands of the city, and the clear intent of the contract 
was that it should exercise it diligently for the pur- 
pose of raising the funds necessary to pay for the im- 
provement; for an omission to do so it would become 
liable to pay such damages as the contractor might 
suffer by reason of its neglect of duty.” Reilly v. City 
of Albany, 112 N. Y. 42,19 N. E. Rep. 508. This doe- 
trine, we think, is applicable to the case at bar. There 
is nothing in the stipulation of the contract absolving 
the city from the duty of making the assessment and 
enforcing its collection, hence the obligation rests 
upon it to make the necessary assessments, collect the 
same, apd pay the contractor. The contractor can 
exert no control over its acts, nor has he any claim or 
lien against the property benefited by the improve- 
ment. There is no privity between the property 
owners on the line of the work and the contractor. 
The city alone can make the assessments and 
enforce their payment, so as to realize a fund out. of 
which to pay the warrants in question; and it is the 
failure of the city to perform itsduty in this regard 
upon which the general liability is predicated. 

In North Pacific Lumbering & Manuf’g Co. vy. East 
Portland, 14 Or. 6, 12 Pac. Rep. 4, Thayer, J., says: 
“The improvement is supposed to be a benefit to the 
lot owners referred to, and the lots affected are charged 
with the cost of making it. The city occupies the re- 
lation in the proceeding more of an agent than a prin- 
cipal. It does not undertake to pay the contract price 
for making the improvement out of the general funds 
of the city. I do not think it has any power to enter 
into such an engagement for the improvement of the 
city, but it does undertake to perform all the acts re- 
quired by the charter intended to supply the requisite 
fund to defray the expenses attending it, and a failure 
to comply with any of the requirements of the charter 
by which the funds may be realized would subject it 
to a general liability.” The distinction which is 
sought to be made between that case and the case at 
bar is not tenable. The stipulation of the contractor to 
look to a special fund did not absolve the city from 
the duty of putting the necessary machinery in mo- 
tion to raise and collect such fund to redeem its obli- 
gation and to pay the warrants in question. When 
the contractor performed his contract, the duty rested 
upon the city to make an active effort to discharge its 
obligation. Has it done it? The record discloses that 
the work was completed and accepted by the city in 
1887. The plea of abatement which was overruled 
by the court shows that in February, 1888, a tempo- 
rary injunction was obtained against the city. For 
five years the injunction suit has been permitted to 
lie. For more than five years the city has had the use 
of the improvement, and there is notbing to indicate 
that it has made any effort to press the injunction 
suit to trial. The present action has been pending 
since May, 1891, which includes a period sufliciently 
long to have prosecuted the injunction suit to a final de- 
termination, and yet the record shows, and the argu- 
ment concedes, that nothing has been done in the 
premises. In view of these facts, has there been such 
unreasonable delay as would charge the city with lia- 
bility for neglect of duty? It has been repeatedly 
held that it is presently liable, if the failure of the city 
to raise the fund and pay over the same to the con- 
tractor is due to its vwn neglect or unreasonable de- 
lay. In Cumming v. Mayor, ete., 11 Paige, 596, it was 
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held that it was the duty of the officers of the corpo- 
ratio to see that a proper assessment for the im- 
provement was made, and that the money was col- 
lected thereon, and paid over to the contractor within 
a reasonable time after the completion of the improve- 
ment; and that, as the officers of the corporation had 


unreasonably neglected to compel a proper assess- - 


ment to be made, the complainants were entitled to 
payment out of the general funds of the corporation. 
This case was approved and followed in Baldwin v. 
City of Oswego, 1 Abb. Dec. 62, in which the defend- 
ant was held liable “fon account of the neglect of its 
officers to enforce the legal instrumentalities pro- 
vided for enforcing payment against the parties pri- 
marily chargeable with such payment.” Nor is there 
anything in the cases of McCullough vy. Mayor, etc., 23 
Wend. 458, and Lake vy. Trustees, 4 Denio, 520, cited 
and relied upon by the appellant’s counsel, in con- 
flict with this contention. In the former of these 
cases Bronson, J., said: “If the common council has 
neglected that duty (that is, of putting the necessary 
machinery in motion), or has been wanting in dili- 
gence, an action on the case would perhaps lie,’ ete. 
In the latter, which was an action on a warrant drawn 
by the trustees of the village upon the treasurer, the 
same judge remarked that the question whether the 
plaintiff had a remedy on the case against the trustee 
for the neglect of dnty did not arise on the bill of ex- 
ceptions. In Buck y. City of Lockport, 6 Lans. 251, 
Johnson, J., said: *“The corporation cannot thus (that 
is, by neglecting to act) keep its creditors at bay, and 
then defenditself on the ground that its own officers 
and agents have not done what it is their duty to do.” 
In Richardson v. City of Brooklyn, 34 Barb. 569, and 
Hunt v. City of Utica, I8N. Y. 442, no negligence was 
shown, but the principle is recognized that for the 
negligence or unreasonable delay of the city to per- 
form itsjduty itis liable. In the first of these cases the 
court says: “This shows a case of due diligence on 
the part of the council in attempting to fulfillthe duty 
enjoined upon them by the charter. If they had un- 
reasonably neglected or refused to make the assess- 
ment, or to take the necessary steps for the collection 
of the tax, or refused to pay over the money when 
collected, an action on the case might be snstained 
against them.” The theory is that, when the munic- 
ipality passes an ordinance for a local improvement, 
itisits duty to prosecute with diligence the means 
afforded to it, under its charter to realize the fund to 
pay for such improvement out of the property bene- 
fited. 





CuHatTEL MortGaGe—LigN—PRIORITY As 
AaGatnst AcisTER.—In Sullivan v. Clifton, be- 
fore the Court of Errors and Appeals of New 
Jersey, we have the now somewhat antiquated 
problem, whether the lien of a livery stable 
keeper for keeping a horse is subject toa prior 
recorded mortgage on the horse given by the 
owner. The decision was in the affirmative 
and the court said: 


The only question in the case is whether the lien of 
the chattel mortgage is superior to the statutory lien 
of the livery stable keeper. Our statute reads as 
follows: ‘“*That all livery stable, boarding, and ex- 
change stable keepers shall have alien on all horses 
and other animals left with them in livery for board 
or sale or exchange, and also upon all carriages, 
wagons, sleighs, and harness left with them for stor- 





age, sale, orexchange, for the amount of the bill due 


to the proprietor of any such stable for the board and 
keep of any such horse or other animal, and also for 
such storage; and shall have the right, without the 
process of law, to retain the same, until the amount 
of such said indebtedness is discharged.’”’ The courts 
of Tennessee, New Hampshire, Vermont, and Massa- 
chusetts hold that the mortgagee is entitled to priority, 
McGhee y. Edwards, 87 Tenn. 507, 11S. W. Rep. 316; 
Sargent v. Usher, 55 N. H. 289; Ingalls v. Vance (Vt.), 
18 Atl. Rep. 452; Howes v. Newcomb (Mass.), 15 N. 
E. Rep. 123. Ihave found but two cases holding 
otherwise: Smith v. Stevens, 36 Minn. 303, 31 N. W. 
Rep. 55; Case v. Allen, 21 Kan. 217. In the former case 
the statute gave the liveryman a lien for keep of 
horses at the request either of the owner or lawful 
possessor thereof, and provided that he might retain 
the animals until his charges were paid. Under that 
statute no other view could reasonably be taken. In 
the Kansas case, Justice Brewer, in support of his 
view, giving preference to the statutory lien, cites the 
English cases giving alien for the repairs of vessels 
made at the instance of the mortgagor priority over a 
previous mortgage executed byhim. This preference 
rests not upon statute, but upona rule of the com- 
mercial law which does not dominate this case. The 
English courts base the superior right of one who 
repairs a vessel upon this ground, viz.: that, the 
mortgagee having allowed the mortgagor to continue 
in the apparent full ownership of the vessel, tbere 
arises an implication that the mortgagee has author- 
ized him to make repairs which give an additional 
value to the vessel, and keep it in an efficient condition 
for service. Williams y. Allsup, 100 E. C. L. 416. 
They hold, however, that the case of an agistment 
does not fall within the same principle, inasmuch as 
the agister does not confer any additional value on 
the animal; he simply takes the animal to feed it. 
Jackson v. Cummins,5 Mees. & W. 342; Wallace v. 
Woodgate, 1 Car. & P.575. The cases are cited and 
discussed by Mr. Justice Depue in White vy. Smith, 44 
N. J. Law, 105, and this distinction is averted to in 
that case. Hence it was that the agister of cattle, not 
being within the reason of the rule upon which the 
lien for the repairs of vessels was based, was not 
entitled at a common law to the like protection. Nor 
is the liveryman within the reason of the rule which 
applies to innkeepers. An innkeeper is bound to 
entertain his guest, but even he at common law 
acquires no lien on the goods which his guest brings 
with him, if he knowsthat the guest is unlawfully in 
possession of them. A liveryman is not bound to 
receive a horse on keep. In this case he had notice of 
the mortgage, and could have declined to take the 
horse, unless he was willing that his lien under the 
statute should be subject to the mortgage. The lien 
of the liveryman as well as that of the mortgage rest- 
ing exclusively upon statutory provisions, the one 
having no higher claim to be enforced than the other, 
the lien of the former, being subsequent in time, and 
taken with full notice of the right of the latter, must, 
upon principle, be subject toit. The maxim “prior 
est in tempore, potior est in jure’’ applies. It is one 
of the characteristics of common-law liens which arise 
upon consideration of justice and policy, by operation 
of law, as distinguished from liens created by contract 
or statute, that the former, as a general rule, attach 
to the property itself without any reference to owner- 
ship, and override all other rights in the property 

while the latter are subordinate to all prior existing 
rights therein. 
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PAROL TRUSTS AND THE STATUTE OF 
FRAUDS. 


The Supreme Court of Kansas, following a 
well established rule, recently decided,' that 
under the statutes of Kansas, an express 
trust concerning real estate can be created 
only in writing. It appeared, however, in that 
case that the respondent, Thrailkill, owning a 
homestead, conveyed the same by general 
warranty deed with an expressed considera- 
tion to Mrs. Gee, his sister, preparatory to 
going to Colorado for the benefit of his 
(Thrailkill’s) wife and -daughter. Believing 
that they might need additional funds while 
there, the property was conveyed as above 
without any consideration whatever, except 
the parol understanding that Mrs. Gee might 
sell or mortgage the property and thereby ob- 
tain funds to send to them in Colorado; and 
that she should convey back to them when- 
ever they might so desire any part of the 
property remaining in her hands; that the 
sick daughter died; that they did not go to 
Colorado; that Mrs. Gee did not sell or con- 
vey any of the property and has never con- 
veyed back to them any part ofthe same, and 
that they have never in fact received from 
Mrs. Gee or from any one else the slightest 
consideration for the property. Upon these 
facts it was sought to enforce a trust upon 
the property. But the court having in view 
the statute of frauds and perjuries,’? and the 
act relating to trusts and powers,” declared 
that the trust being created wholly by the 
parol agreement of the parties, could not be 
enforced, citing therefor a number of Kansas 
cases. The decision of the court, in view of 
the facts, must be conceded to be strangely 
inequitable and it would be difficult even for 
one who will undertake to defend its correct- 

! Gee y. Thrailkill, 45 Kan. 173. 

2 The statute of Kansas reads as follows: ‘*No leases, 
estates or interests, of, in or out of lands, exceeding 
one year in duration, shall at any time hereafter 
be assigned or granted, unless it be by deed or note, 
in writing, signed by the party so assigning or grant- 
ing the same, or their agents thereunto lawfully au- 
thorized, by writing, or by act and operation of law.” 
Gen. Stat. 1886, Vol. 1, § 3165. 

3 The Kansas statute reads as follows: “No trust 
concerning lands, except such as may arise by impli- 
cation of law, shall be created, unless in writing 
signed by the party creating the same or by his attor- 
ney thereto, lawfully authorized in writing.” Gen. 
Stat. 1889, Vol. , § 3165. 

4 Morrall vy. Waterson, 7 Kan. 199; Knaggs v. Mastin, 
9 Kan. 532; Ingham vy. Burnell, 31 Kan. 333. 








ness as a pure matter of law, to deny that a 
more complete and signal failure of justice 
cannot be found. It will therefore be of in- 
terest to examine the precedents and authori- 
ties, to determine how far the vourt was justi- 
fied in its conclusion. First let us examine 
the Kansas cases cited by the court as sus- 
taining their view. In Morrall v. Waterson,® 
it was held that in the absence of fraud, mis- 
take or accident, the grantor in an absolute 
conveyance, reciting a valuable consideration 
and acknowledging its receipt, and where it 
is admitted a valuable consideration was act- 
ually received, cannot show a parol agreement 
that the grantee was to hold the land con- 
veyed in trust for his benefit. In this case a 
consideration was actually paid and there 
were apparently no circumstances which jus- 
tified a court of equity in interposing and 
declaring an exception to the provisions of 
the statute. In Knaggs v. Mastin,® it was 
simply decided that no express trust concern- 
ing real estate can be created except in writ- 
ing, which as a general proposition is un- 
doubtedly correct. But here also there was 
no equitable feature, and no consideration of 
any question of that character. In Ingham 
v. Burnell,’ it was, held that express trusts in 
real estate can be created only by an instru- 
ment in writing and that an agreement be- 
tween the grantor and grantee of lands that 
the latter shall take possession and use, lease 
or sell as he shall deem best for the interest 
of certain cestui que trust, and that when he 
shall sell he shall distribute the proceeds in 
certain proportions among such cestui que 
trust, is an attempt to create an express trust 
in the land and to be valid it must be in writ- 
ing. This case goes further than the others 
in support of the court’s view, but none 
of them, as it seems to us, establishes or jus- 
tifies the broad conclusion of the court in the 
Gee case, and none of them stand in the way 
of a conclusion in the latter that the facts pe- 
culiarly appeal to a court of equity which has 
power in certain classes of cases to declare a 
resulting or constructive trust not affected by 
the statute of frauds. The doctrine of the 
declaration and enforcement of express, im- 
plied and constructive trusts is a complicated 
and abstruse one and the necessary limits of 


5 Supra, 
6 Supra. 
7 Supra. 
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this article will not allow an extended pre- 
sentation of the subject. Suffice it to say that 
the precedents and text writers distinguish 
and classify three kinds of trusts, known to 
equitable courts. 1st. Express Trusts. 2d. 
Implied Trusts. 3d. Constructive Trusts. 
The first is a trust which is clearly expressed 
by the author thereof whether verbally or by 
writing.” Implied, or as sometimes desig- 
nated, resulting trusts (though properly speak- 
ing the latter is only one feature of an im- 
plied trust) is a trust founded on an unex- 
pressed but presumed intention of the party 
creating it.” A constructive trust is a trust 
which is raised by construction of equity. 
One text writer classes together the two last 
mentioned trusts, all of which he calls im- 
plied trusts or those created by operation of 
law,” though recognizing thé two species of 
‘‘resulting’’ and ‘‘constructive trusts.’’ Re- 
sulting trusts arise where the legal estate is 
disposed of or acquired, not fraudulently or in 
violation of any fiduciary duty but the intent 
in theory of equity appears or is inferred or 
assumed from the terms of the disposition or 
from the accompanying facts and circum- 
stances that the beneficial interest is not to 
go with the legal title.’ In such acase a 
trust ‘‘results’’ in favor of the person for 
whom the equitable interest is thus assumed 
to have been intended and whom equity deems 
to have been the real owner." Constructive 
trusts are raised by equity for the purpose of 
working out right and justice where there was 
no intention of the party to create such a re- 
lation, and often directly contrary to the in- 
tention of the one holding the legal title. 
Most instances of constructive trust may be 
referred to what equity denominates fraud, 
either actual or constructive, including acts 
or omissions in violation of fiduciary obliga- 
tions. If one party obtains the legal title to 

8 Snell’s Equity (Lawson’s Amer. Ed., p. 61). 

® Snell’s Equity (Lawson’s Amer. Ed. p. 116). 

10 Pomeroy’s Equity, § 155. He says that “the sec- 
ond great division of trusts and the one which in this 
country especially affords the widest field for the ju- 
risdiction of equity in granting its special remedies so 
superior to mere recoveries of damages embraces those 
which arisejby operation of law from the deeds, wills, 
contracts, acts or conduct of parties without any ex- 
press intention and often without any intention but 
always without any words of declaration or creation. 
They are of twospecies ‘resulting’ and ‘construct- 


ive’ which latter are sometimes called trusts ex male- 


Jicio; and both these species are properly described 
by the generic term ‘implied trusts.’ ’ 
11 1 Pomeroy’s Equity Jur., § 155, and cases cited. 





property not only by fraud or by violation of 
confidence or of fiduciary relations, but in 
any other unconscientious manner so that he 
cannot equitably retain the property which 
really belongs to another, equity carries out 
its theory of a double ownership, equitable 
and legal, by impressing a constructive trust 
upon the property in favor of the one who isin 
good conscience entitled to it and who is con- 
sidered in equity as the beneficial owner. 
The general principles above laid down as to 
implied and constructive trusts are element- 
ary, have been laid down by courts of 
equity from time immemorial,and therefore do 
not here require the citation of authorities. 
It is also clear that in the application of these 
doctrines the English courts of equity, al- 
ways recognized exceptions to the natural 
operation of the statute of frauds, viz: trusts 
arising by implication and those arising by 
construction of law,’ or as before stated 
‘timplied’’? and ‘‘constructive’’ trusts. In- 
deed, the exception of the first mentioned was 
expressly made in the statute itself as it is in 
the statutes of most of the States, including 
that of Kansas, so that for the purposes of 
this article it does not seem necessary to cite 
the long list of precedents which may be 
found sustaining the proposition that the 
statute of frauds extends to and embraces 
only trusts expressly created or declared by 
the parties and does not affect trusts arising 
by implication or operation of law; in other 
words, implied or resulting trusts.* <A fa- 
miliar example of a resulting trust is where 
property is purchased and the conveyance 
of the legal title is taken in the name of one 
person while the purchase price is paid by 
another. A trust at once arises in favor of 
the party who pays the price. So also where 
an absolute conveyance has been made as 
security, equity will declare it a mortgage.” 
Constructive trusts may be divided, for the 
purposes of this article, into three classes, 
viz: First, trusts that arise from actual 
fraud practiced by one party upon another. 
Second, trusts that arise from constructive 

12 1 Pomeroy’s Equity Jur., § 155; 1 Perry on Trusts, 
§ 166. 

13 Snell’s Equity (Lawson’s Amer. Ed. p. 59); Ross 
v. Hegeman, 2 Edw. Chane. 278. 

14 Lawson’s Rights, Remedies & Pr., 3415, and cases 


15 1 Perry on Trusts, § 126. 


16 Campbell vy. Dearborn, 109 Mass. 130; Richardson 
vy. Johnson, 41 Wis. 100; Howland vy. Blake, 97 U.S. 
624. 
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fraud, as for instance contracts between par- 
ties bearing certain relations to each other, 
guardian and ward, attorney and client, etc. 
Third, trusts that arise from some equitable 
principle independent of the existence of any 
actual fraud. It will not be necessary to as- 
sert, and even the Supreme Court of Kansas 
will probably admit, that the statute of frauds 
is no obstacle in the way of proof of an actual 
or constructive fraud in the sale of property. 
Parol evidence is admissible to establish such 
a trust even ayainst a deed absolute on its 
face, if it would be a fraud to set up the form 
of the deed as conclusive.” Lord Hardwick 
stated ‘‘that the court adhered to this princi- 
ple that the statute of frauds should never be 
understood to protect fraud.’’!* But as there 
is probably in the case under discussion no 
question of actual fraud, at least in the ob- 
taining of the deed, we will call attention to 
the third subdivision of constructive trusts, 
viz: trusts that arise from some equitable 
principle independent of the existence of any 
fraud. Notable examples of this kind of trust 
are where a vendor declines to convey and 
also the vendor’s lien for purchase money. 
There, despite the provisions of the statute of 
frauds, a court of equity interposes and in the 
one case decrees that the vendor, in the other, 
that the vendec hold the property in trust for 
the beneficial owner. Besides these, there are 
innumerable instances of trusts decreed by 
construction of law where there has been no 
actual fraud, but where the intervention and 
protection of a court of equity is necessary in 
order to prevent a fraud. Equity will not al- 
low a statute designed to prevent frauds to 
be made an instrument for committing them ; 
and it will give relief where a wrongful advan- 
tage has been fraudulently obtained by means 
of the statute.” The doctrine is laid down 
that wherever property is acquired by fraud 
or where, though originally acquired without 
fraud, it is against equity that it should be 
retained by the party, there equity raises a 
constructive trust which is held not to be 
within the statute and which may be proved 
by parol.” Thus, in the case of Hayden v. 
Denslow,”! there was an agreement between 


7 1 Hall y. Livingston, 8 Del. Ch. 348; 1 Perry on 
Trusts, § 225. 

18 Reach vy. Kennigate, 1 Ves. 126. 

198 Amer. & Eng. Encyclopedia of Law, 737. 

20 2 Washburn on Real Prop. (Ed. 1887), p. 520. 
21 27 Com. 335. 











father and son, by which the son was to con- 
vey land to the father, and the latter was to 
hold it in trust for the son’s wife, it was held, 
that where a deed is given and received for 
such a purpose a constructive trust arises, 
which will be enforced in equity and that the 
facts out of which such trust arises may be 
proved by parol. So in the case of Hoge v. 
Hoge,” it was held that if a testator be in- 
duced to make a devise by the promise of the 
devisee that it should be applied for the ben- 
efit of another,equity, upon these facts, would 
create a constructive trust which might be 
established by parol. In Cox v. Arnsman,” 
it was held that where a husband and wife 
convey land to a person, without other con- 
sideration than his promise to immediately 
reconvey it to the wife, such person will hold 
the land in trust for the wife, and that in 
such a case equity creates a constructive 
trust not within the statute of frauds which 
may be established by parol evidence. The 
court said that ‘‘it has always been held that 
the statute of frauds would not be permitted 
to accomplish a fraud. If by virtue of this 
section John Arnsman were permitted. to 
hold the property as his own, his father and 
mother would lose their property by fraud. 
To prevent that result, equity raises a eon- 
structive trust in John Arnsman for the 
benefit of his mother pursuant to the agree- 
ment by which he obtained the deed for the 
property and permits that trust to be proved 
by parol.’’ And in Trunkler v. Swaynie,” it 
was said by Woods, J.: ‘‘It has often been 
held that the statute of frauds shall not be 
made an instrument of fraud, and in similar 
cases the same rule must be applied to the 
statute of trusts and powers.’’ Another case 
similar in principle is Wood yv. Rabe.” There, 
asin the Kansas case, the trust was oral. 
Among other things the court said after re- 
viewing the subject of resulting and implied 
trusts. ‘‘But there is a large class of so-called 
‘constructive trusts’ or trusts ex maleficio 
where courts of equity treat the holder of the 
legal title to land as a trustee and through 
the medium of an assumed trust, makes that 
title subservient to the circumvention of fraud 
and the attainment of justice.’’ The court 


2 1 Watts, 163. 
23 76 Ind. 210. 
24 71 Ind. 562. 
2% 96 N. Y. 422. 
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thought that the latter, viz: constructive 
trusts were not included in the exception 
of the statute, of trusts arising by implication 
or operation of law, which meant resulting 
trusts, but that notwithstanding a court of 
equity, in a proper case involving a construct- 
ive trust should disregard the statute. The 
two principles upon which equity proceeds in 
this character of cases is thus stated. ‘‘One 
is that it will not permit the statute of frauds 
to be used as an instrument of fraud, and 
the other that when a person through the in- 
fluence of a confidential relation acquires title 
to property or obtains an advantage which he 
cannot conscientiously retain the court to pre- 
vent the abuse of confidence will grant relief.’’ 
A late case very similar in its facts to the 
Kansas case here discussed is Bowler v. Cur- 
ler,* decided by the Supreme Court of Ne- 
vada. There it was held that where one with- 
out a consideration conveys land to one 
standing in a confidential relation with 
him, with the understanding that he 
shall hold it for the benefit of the 
grantor, equity will raise a constructive 
trust which may be established by parol; 
and the statute providing that no trust con- 
cerning land shall be created except by act 
or operation of law or by deed or conveyance 
in writing, etc., will not apply. The court 
said that ‘‘the plaintiff conveyed the prop- 
erty to the defendant because of the confi- 
dence reposed in him without consideration 
other than that he should hold it subject to 
the trust mentioned. If defendant were per- 
mitted to retain it plaintiff would be defrauded 
and the statute which was intended to pre- 
vent frauds would be the means for the ac- 
complishment of a fraud.’’ We can see no 
difference in principle and but little if any in 
the facts between this case and the Kansas 
case. In Cordovay. Lee,” a late Texas case, it 
was held that a conveyance of land to a rela- 
tive, without consideration, upon an oral 
agreement to reconvey on demand creates a 
trust enforceable in equity though the object 
of the conveyance was to prevent the prop- 
erty from being seized to satisfy a fine against 
the grantor for which the land could not 
have been legally taken. In Brison v. Brison,” 
a California case, in an action by a husband to 

% 26 Pac. Rep. 226. 

27 148. W. Rep. 208. 

% 17 Pac, Rep. 689, 7 Amer. St. Rep. 189. 





compel his wife to reconvey to him certain 
lands conveyed to her upon her oral promise 
to reconvey them when requested, parol evi- 
dence was held admissible to contradict the 
consideration expressed in the deed and to 
show a resulting trust. The ground upon 
which this decision proceeded was that the 
parol promise was false and made with intent 
to deceive and therefore fraudulent and that 
the relation of the parties was one of confi- 
dence. The court cites with approval the fol- 
lowing language from Wood v. Rabe.” ‘‘The 
principle that when one uses a confidential 
relation to acquire an advantage which he 
ought not in equity and good conscience to 
retain, the court will convert him into a 
trustee and compel him to restore what he has 
unjustly acquired or seeks injustly to reta‘n, 
has frequently been applied to transactions 
within the statute of frauds.’’ So in Mallagh 
v. Mallagh,” also a California case, the court 
held that ‘‘there was no express trust but a 
constructive one arising from the conduct of 
Davis and the confidential relation in which 
he stood to the plaintiff and the statute of 
frauds has no application.’’ A very large 
proportion of the cases upon this subject 
show actual fraud, false representations, con- 
cealments and the like, which naturally 
enough present the plainest cases of relief. 
Though, in the Kansas case, which we are 
considering, there was no claim of actual 
fraud practiced before the conveyance was 
made, a fraudulent intent may be found from 
the acts of the purchaser after the sale* and, 
as a matter of fact, the title to the property 
was acquired by means of a false promise to 
hold the same for a certain specified purpose. 
Upon such facts the Supreme Court of IIli- 
nois in a late case fastened a trust upon the 
property, disregarding the statute. Besides, 
in the Kansas case it appeared that the par- 
ties occupied close, and in a sense confiden- 
tial relations and that not a dollar was paidas 
aconsideration for the property. We are well 
aware that the latter, initself, is not sufficient 
to avoid the deed. The want of consideration, 
however, is a fact proper to be proved in con- 
nection with and as apart of the constructive 
fraud. As is said in Brison v. Brison,* ‘‘In 


Supra. 

19 Pac. Rep. 256. 

1 Bowen v. Schuler, 41 [1]. 192. 

82 Henschel v. Mamero, 120 III. 660. 
33 Supra. 
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cases like the present, the confidential re- 
lation is one circumstance, the parol promise 
is another, and the want of consideration is 
the third.’’ A‘l these circumstances, together 
with the false and constructively fraudulent 
promise, were ‘amply sufficient, in our judg- 
ment, to justify the Kansas court in granting 


the relief sought. Some of the decided cases 
hold that trusts arising out of facts similar to 
those in this case arise by implication or 
operation of law and are therefore within the 
exception created by the statutes ; others that 
such cases do not fall within that exception ; 
but all agree that either by the exception or 
notwithstanding the statute the relief may be 
granted in a proper case. In other words, 
whether the facts create a ‘‘resulting’’ or a 
‘constructive’ trust, the jurisdiction of 
equity is ample and complete. Cases which 
seem to militate against our view of the Kan- 
sas case, as a general rule, will be found to 
be either cases of express trusts or cases 
where the equities were wanting. 








HUSBAND AND WIFE— ESTATE BY ENTIRE- 
TIES—SALE BY HUSBAND—RIGHTS OF PUR- 
CHASER—RIGHTS OF WIFE. 

PHELPS V. SIMONS. 





Supreme Judicial Court of Massachusetts, June 23, 1893. 


1. Where shares of stock are devised toa man and his 
wife, ‘‘and to the survivor of them,” and the husband 
sells the shares, the purchaser acquires only the right 
to receive the dividends on the stock during the joint 
lives of the husband and wife, and to the shares in 
ease the husband survives the latter; while the wife, 
ifshe survives her husband, will be entitled to the 
shares, and a court of equity will not compel her to 
deliver the certificate of such shares to the purchaser. 
Field, C. J.,and Knowlton and Morton, JJ., dissent- 


ing. 


2. Gen. St. ch. 108, § 1, in foree when such will was 
made, and providing that “the property, both real 
andj personal, which any married woman now owns 
as her sole and separate property, that which comes to 
her by dissent, devise, bequest, or grant, shall, not- 
withstanding her marriage, be and remain her sole 
and separate property,” has no application in such 
case, and did not prevent the husband from alienating 
the wife’s interest. Holmes, Barker, and Lathrop, 
JJ., dissenting. 


LATHROP, J.: This is a bill in equity against 
Catherine L. Simons, and Simeon B. Simons, her 
husband. Sarah C. Simons, the mother of Simeon, 
died on April 8, 1872. By her will, dated Octo- 
ber 31, 1870, which had been duly admitted to 
probate, she devised and bequeathed the residue 








of her estate, real and personal, to her ‘“‘son, 
Simeon B. Simons, and his wife, Kate L. Simons, 
and to the survivor of them, and the heirs of such 
survivor, to have and to hold the same forever.” 
Sarah died possessed, among other property, of 12 
shares of the capital stock of the Second National 
Bank of Springfield. On December 3, 1872, said 
bank issued a certificate of said shares, in which 
it is set forth that ‘‘Simeon B. Simons and his 
wife, Kate L. Simons, and the survivor of them, 
and the heirs of such survivor,”’ are proprietors of 
12 shares of the capital stock of said bank. The 
answer of the defendant Catherine, which is 
found to state the facts correctly, sets forth that 
she has possession of said certificate, **which was 
left in her possession several years since by her 
said husband.’’ On October 15, 1891, Simeon B. 
Simons by an instrument in writing, undertook to 
sell said certificate, and the 12 shares of stock 
represented thereby, to the plaintiff, for a valua- 
ble consideration. He also, by the instrument, 
appointed the plaintiff his attorney to make the 
transfer. The bank refused to make the transfer 
until the outstanding certificate was delivered up, 
and Catherine refused to deliver up the certificate. 
The prayer of the billis that Catherine be ordered 
to produce the outstanding certificate, and to de- 
liver the same to the plaintiff. In 1870, when this 
will was made, and in 1872, when it was admit- 
ted to probate, the General Statutes were in force; 
and it was provided by chapter 108, § 1, that -*the 
property, both real and personal, which any 
married woman now owns as her sole and sepa- 
rate property, that which comes to her by descent, 
devise, bequest, gift, or grant, * * * shall, 
not withstanding her marriage, be and remain 
her sole and separate property.’ Mr. Justice 
Holmes, Mr. Justice Barker, and the writer of this 
opinion, think that, under this statute, Simeon B. 
Simons had no power to alienate his wife's inter- 
est, believing that the case of Pray v. Stebbins, 
141 Mass. 219,4 N. E. Rep. 824, which relates to 
the validity of a lease made by a husband while 
the joint tenancy continued, has no bearing on 
the question. The same justices also think that, 
whatever may be the effect of the various statutes 
then in force as tothe estate which the husband 
and wife took, the wife was entitled,as between 
herself and her husband, to one-half to her sepa- 
rate use. See Mander v. Harris, 27 Ch. Div. 166; 
Jupp v. Buckwell, 39Ch. Div. 148. But the other 
justices are of opinion, on the authority of Pray 
v. Stebbins, that Gen. St. ch. 108, § 1, does not ap- 
ply, and we proceed to consider the case irre- 
spective of the statutes relating to married 
women. 

At common law, a devise to husband and wife 
vested in them an estate by entireties; not strictly 
a joint tenancy, butas said by Mr. Justice Wells, 
in Wales v. Coffin, 13 Allen, 213, 215, *‘one indi- 
visible estate in them both and the survivor of 
them.”’ See, also, Pierce v. Chace, 108 Mass. 254; 
Pray v. Stebbins, ubi supra; Donahue vy. Hubbard, 
154 Mags. 537, 28 N. E. Rep. 909; Morris v. Me- 
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Carty (Mass.), 32 N. E. Rep. 938. While the 
husband has the entire right to the use and benefit 
of the estate during coverture (Pray v. Stebbins, 
ubi supra), he cannot alienate it. Thus, in Fox 
vy. Fletcher, 8 Mass. 274, where land was devised 
toa husband and wife, the wife who survived her 
husband was held entitled to maintain a real ac- 
tion against a grantee in fee of her husband. So 
in Donahue vy. Hubbard, ubi supra, it was said by 
Mr. Justice Allen: ‘*The peculiar feature of this 
kind of estate is that each is secure against an im- 
pairment of rights through the sole act of the 
other.’’ The bequest in this case is to the husband 
and his wife, *‘and the survivor of them, and the 
heirs of such survivor.’ A conveyance in this 
form, at common law, to persons not husband and 
wife, would give a joint estate for life, and a con- 
tingent remainder to the survivor. Cruise, Dig. 
tit. 18, ch. 1, $ 2; 1 Greenl. Cruise, 364a; Co. 
Litt. 19la. In re Harrison, 3 Anstr. 836; Vick 
v. Edwards, 3 P. Wms. 372; Hannon v. Christo- 
pher, 34 N. J. Eq. 459. The plaintiffadmits that 
at common law a bequest to husband and wife 
vests in them anestate by entireties. See Gordon 
v. Whieldom,11 Beav. 170. Atcheson v. Atcheson, 
Id. 485. He contends, however, that as, at com- 
mon law, a husband may dispose of his wife’s 
personal property as he pleases, he has the same 
right where the property isheld by entireties. 
None of the cases which he cites for this position 
supportit. There is no doubt that shares of stock 
may be bequeathed to a wife for life, with re- 
mainder to B. Insuch acase, at common law, 
the husband could dispose of only the life inter- 
est of his wife in the shares; and, where the 
shares are left by will to a husband and wife, the 
latter takes a life interest with her husband, and 
a remainder contingent on her surviving him. 
With the latter a court of equity will not permit 
him to meddle. In Atcheson vy. Atcheson, 11 
Beav. 485, where a legacy was left to a husband 
and wife, it was held that the wife’s right to it by 
survivorship was entitled to protection; and it 
was ordered that the legacy be carried to the joint 
account of the husband and wife, with a direc- 
tion to pay the dividends to the husband during 
their joint lives,with liberty,on the death of either, 
for the survivor to apply. In Moffatt v. Burnie, 
18 Beav. 211, a bequest was made to A and his 
wife, for their lives, with remainder over, and it 
was held that the husband and wife took, not in 
joint tenancy, but for their joint lives and the life 
of the survivor. In Ward v. Ward, 14 Ch. Div. 
506, where a husband and wife held an annuity 
by entireties, itwas held that the whole of it was, 
during their joint lives, liable to the husband’s 
debts, but the order was only to pay during the 
life of the husband. See, also, Godfrey vy. Bryan, 
14 Ch. Div. 516; Craig vy. Craig.3 Barb. Ch. 76, 
105. 

It follows, in the opinion of a majority of the 
court, that Mrs. Simons will be entitled to the 
shares of stock should she survive her husband. 
‘The mere fact that the husband placed the cer- 





tificate in the possession of his wife gave her no 
additional rights. Cummings v. Cummings, 143 
Mass. 340,9 N. E. Rep. 730. The result is that 
the plaintiff is entitled to the dividends on the 
stock during the joint lives of the husband and 
wife, and is entitled to the shares in the contin- 
gency of the husband surviving his wife. If, 
however, the wife survives her husband, she is 
entitled to the shares absolutely. 

As the bank has not been made a party to this 
suit, no order can be passed directing it to do 
anything; and, as the wife hasan interest in the 
shares, there is no ground for directing her to de- 
liver the certificate to the plaintiff, as the case 
now stands. If, before a final decree is entered, 
the plaintiff desires to amend his bill by making 
the bank a party, and to have a trustee appointed 
to hold the shares in accordance with this opinion, 
he may apply to a single justice for this purpose. 

So ordered. 


Nore.—The curious position of the judges in the 
decision of the principal case will be noted. From 
the first proposition Field, C. J., and Knowlton 
and Morton, JJ., dissent. From the second proposition 
Holmes, Barker and Lathrop, JJ., dissent. The 
Chief Justice and Justices Knowlton and Morton 
think that the statutes enabling married women to 
take hold and manage and dispose of real and per- 
sonal property as if they were sole do not apply to 
the estate or title by entireties of husband and wife 
in personal property any more than in real property. 
Pray v. Stebbins, 141 Mass. 219, 4 N. E. Rep. 824. They 
also think that the will vested in the husband and 
wife a title by entireties in the shares in question. It 
follows, they say, that the power over the shares is to 
be settled by the common law. By that law the hus- 
band became upon marriage the absolute owner of 
all the wife’s chattels in possession. Legg vy. Legg, 8 
Mass. 99; Com. v. Manley, 12 Pick. 173. Upon re- 
ducing her choses in action to possession he became 
the absolute owner of them also. Hayward v. Hayward, 
20 Pick. 517. If he did not reduce them to possession 
and she survived him she took them by virtue of her 
survivorship. Hayward y. Hayward, supra. If 
therefore these shares had belonged absolutely to the 
wife the husband could have disposed of them at 
common law as he has done and thus would have ex- 
tinguished completely the wife’s right of survivor- 
ship. Butthe shares were not the wife’s. The title 
to them was in the husband and wife by entireties. 
The whole of the title was in the husband 
as well as in the wife. The right of survivor- 
ship cannot possible be greater when the whole 
title is in her husband, as well as in herself, than 
when it is solely in herself. No case, they state, to 
which they have been referred holds that at common 
law the wife has a right of survivorship in a chose in 
action either belonging solely to herself or to her hus- 
band and herself by entireties, which is incapable of 
extinguishment by the husband in his life-time. On 
the contrary it was said, in substance, in Atcheson v. 
Atcheson, 11 Beay. 485, which isrelied on by the ma- 
jority of the court and which was a case of a legacy 
to a husband and wife, that her right to the whole as 
survivor was dependent on the fact that it had not 
been disposed of by the husband in his life-time; and 
in Ward v. Ward, 14 Ch. Div. 506, it was distinctly 
held that the wife’s right asa tenant by the entirety 
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ofan annuity given to herself and husband during 
their joint lives was not property of the wife out of 
which a settlement could be made under direction of 


the court for her benefit. The cases in regard to the 
husband’s right over the wife’s real estate, or over 
real estate belonging to himself and wife by entireties, 
must stand on admittedly different ground, and can 
furnish no guide in a case like this. No doubt, when 
an assignee ininsolvency of the husband or his cred- 
itors comes into equity to compel a conveyance of the 
wife’s choses in action, the court may require a provis- 
ion for the wife to be made out of the property which 
they seek to reach, even to the extent, perhaps, of re- 
quiring the whole property to be applied to her bene- 
fit. Such was the case of Davis v. Newton, 6 Mete. 
(Mass.) 543. It may also be true that, where a hus- 
band and wife are possessed of personal property per 
my et per tout,a court of equity will, for good rea- 
sons, protect the wife’s right of survivorship by pre- 
venting the husband, before he has done so, from dis- 
posing of the property during their joint lives. Such 
was the case of Ward v. Ward, 14 Ch. Div. 506. 
Neither of these cases, the dissenting judges claim, 
applies here. The wife’s title by the entirety with 
her husband was not her separate property: and the 
husband has conveyed to the complainant, by an 
absolute conveyance, for a valuable consideration the 
whole title to the shares in question, as he has 
the right todo at common law. The wife’s right of 
survivorship has been extinguished by the convey- 
ance of the husband. 





BOOK REVIEWS. 





AMERICAN RAILWAY AND CORPORATION REPORTS., 
Vol. 6. 

This series of reports is of great value, especially to 
the railroad and corporation lawyer. It is an admir- 
able collection of the current decisions of the courts of 
last resort in the United States pertaining to the law 
of railroads, private and municipal corporations, 
including the law of insurance, banking, carriers, 
telegraph and telephone companies, building and loan 
associations, ete. There are also many exhaustive 
and useful annotations. Published by E. B. Myers & 
Co. Chicago. 

ROBINSON ON FORENSIC ORATORY. 

This little book, prepared by professor Robinson of 
the law department of Yale University has for its aim, 
as stated by the author, ‘‘to assist law students and 
young lawyers to discharge in a proper manner 
their duties as advocates.” It treats in a readable 
manner of the nature, purpose and limitation of 
oratory, of the art of oratory, and the qualifications 
of the orator, of forensic and practical oratory, of the 
examination and cross-examination of witnesses, and 
of the construction, arrangement and delivery of 
orations and addresses. The book is probably the 
best of its kind and will be of service to those who 
are studying in the direction of its subject and of in- 
terest to the profession generally. Published by Lit- 
tle-Brown & Co. Boston. 

CLEMENT’S FIRE INSURANCE DIGEST. 

This purports to be a digest of all fire insurance de- 
cisions in the courts of the United States, Great 
Britain and Canada from the earliest period to the 
present time, with references to statutory pro- 
Visions and including the New York standard form of 
fire insurance contract annotated and other standard 
forms. The author and compiler is George A Clement, 





of the New York Bar. It seems to be well prepared, 
and is without doubt of good practical value especi- 
ally to those particularly interested in its subject. It 
grieves us to observe that the author does not seem to 
be aware of the existence of this JouRNAL, for in the 
table of abbreviations used in the volume he omits us 
from a long list of legal publications, many of which 
we confess never to have heard of. The ignorance of 
the author, however, does not seem to have extended 
to the publishers— Baker-Voorhis & Co., New York— 
who, we are pleased to say, remembered us, if only 
for the purposes of a notice. 








BOOKS RECEIVED. 


The Law of Wills. By John B. Cassoday, LL. D. Pro- 
fessor of Constitutional Law in the University of 
Wisconsin, and a Justice of the Supreme Court of 
Wisconsin. Being a Series of Lectures on the 
Subject of “Wills” Delivered before the College 
of Law of the University of Wisconsin. St. Paul, 
Minn. West Publishing Company. 1893. 

A Treatise on Extraordinary Relief in Equity and at 
Law, covering Part 1. Injunction Part 11. Ha- 
beas Corpus, Mandamus, Prohibition, Quo War- 
ranto, and Review or Certiorari. Containing an 
Exposition of Principles Governing these Several 
forms of Relief, and of their Practical Use; with 
Citations of all the Authorities to Date. By 
Thomas Carl Spelling, Author of ‘Law of Private 
Corporations” in two Volumes, Vol. I and II. 
Boston: Little-Brown & Company. 1893. 

A Treatise on the Law of Mechanics’ Liens on Real 
and Personal Property. a Samuel L. Phillips, 
Washington City, D. Third Edition by Frank 
Parsons. Boston: Little-Brown & Co. 1893. 

Patent-office Manual, Including the Law and 
Practice of Cases in the United States Patent 
Office, and the Courts Holding a Revisory Rela- 
tion thereto, also an Appendix of Copyright De- 
cisions, etc. By George H. Knight, Author of 
Relation of Invention to the Conditions of Life 
Member of the Patent-Office Bar Association, 
Resident Members of the New York Academy of 
Sciences, etc. Boston: Little-Brown & Company. 
1893. 





HUMORS OF THE LAW. 





It was the same learned judge, who while a prac- 
titioner at the bar unexpectedly lost a case for a client 
who was a justice of the peace, andin his own opin- 
ion avery learned one. The judge was at a loss how 
to explain the cause satisfactorily to him when they 
met, but he did it as follows: ‘Squire, I could not 
exactly explain it to an ordinary man, but to an in- 
telligent man like you, who are so well posted in law 
and law phrases, I need only say that the judge said 
that the case was coram non judice.”” ‘Ah!’ said the 
client, looking very wise and drawing a long breath, 
“if things got into that fix, Mr. Lowry, I think we did 
very well to get out of it as easy as we did.” 
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1. ABATEMENT — Sentene of eee. — The 
pendency of garnishment proceedings in another State 
is not sufficient to abate a suit brought by an assignee 
who acquired the debt prior to service of such garnish- 
ment.—NORTH BRITISH MERCANTILE Ins. CO. V. FIRST 
NAT. BANK, Tex., 228. W. Rep. 992. 

2. ACCOUNT—Money Loaned.—In an action for bal- 
ance due for money loaned, defendant, who was 
plaintiff's sister-in-law, testified that his mother spent 
some two or three years at her home; that he, at dif- 
ferent times, expressed the intention of paying his 
share toward his mother’s support; that she never 
asked him for money; and that the sum claimed was 
voluntarily paid her, as his contribution to such sup- 
port: Held, that the question as to whether any of the 
money claimed by plaintiff was money voluntarily 
paid on his mother’s board was forthe jury.—HOUGH 
Vv. COMSTOCK, Mich., 55 N. W. Rep. 1011. 

3. ADMINISTRATION—Laches.—A delay of more than 
seven years after an intestate’s death before proceed- 
ing to subject his land to sale to pay his debts does not 
bar the right to have the land sold therefor, where 
there are only 60 acres of land, of all of which the 
widow is in possession during such seven years, hav- 
ing been assigned dower in the entire tract, and hav- 
ing also an estate of homestead in 40 acres thereof, and 
where proceedings to sell are instituted speedily after 
her death, since in such case a sale during her life- 
time would probably not avail the creditors.—JUDD V. 
Ross, Ill., 34 N. E. Rep. 631. 

4. ADVERSE POSSESSION—Color of Title.—A tax deed 
purporting on its face to convey title to land, although 
void for failure to comply with the statutes, affords 
color of title, under the general statutes of limitations. 
—LANTRY V. PARKER, Neb., 55 N. W. Rep. 962. 

5. APPEAL FROM PROBATE COURT.—2 How. St. § 6784, 
provides that if any person aggrieved by the act of a 
judge of probate shall, without fault on his part, omit 
to:claim or prosecute his,appeal, the circuit court, if it 
shall appear that justice requires a revision of the case, 
may allow an appeal to be prosecuted as if taken 
seasonably: Held, that the clause “or prosecute his 
appeal” refers to the appeal from the determination 
of the judge of probate, and not to the proceedings in 
the probate court. — MERRIMAN V. JACKSON CIRCUIT 
JUDGE, Mich., 55 N. W. Rep. 1021. 

6. APPEAL—Review.—Where the record on an appeal 
shows that appellant consented to a reference, and 
voluntarily appeared before the referee, his objection 
that the judgment is void because of failure to comply 
with Rev. St. 1881, § 556, requiring the written consent 

parties to the reference, will not be sustained. 





—TAYLOR V. TRUSTEES FIRST CONGREGATIONAL CHURCH, 
Ind., 34 N. E. Rep. 655. 

7. ARBITRATION — Misrepresentations.— An award 
made not as the result of the judgment of the 
arbitrators but on an agreement between one 
party and the arbitrators authorized by the other 
party, is not binding where the consent of a party was 
obtained by fraudulent means.—STOCKTON COMBINED 
HARVESTER & AGRICULTURAL WORKS V. GLENS FALLS 
Ins. Co., Cal., 33 Pac. Rep. 633. 

8. ATTACHMENT—Amending Affidavit.—An affidavit 
for the issuance of an attachment may be amended, by 
leave of the court, even aftera motion to quash the 
proceedings is filed because of that particular defect.— 
CLARKE BANKING CO. Vv. WRIGHT, Neb., 55 N. W. Rep. 
1060. 

9. ATTACHMENT—Damages.—Code Proc. § 293, provides 
that an attachment bond shall be conditioned that 
plaintiff will prosecute his action without delay, will 
pay all costs that may be adjudged to defendant,and all 
damages which he may sustain by reason of the attach- 
ment, should the same be wrongfully, oppressively, or 
maliciously sued out. Section 295 provides that plaint- 
iff, in an action on such bond, may recover, if he shows 
a wrongful suing out of the attachment, and that there 
was no reasonable cause to believe the ground on 
which the same was issued to be true, actual damages 
and attorneys’ fees; and, if he shows an malicious su- 
ing out of the writ, he may recover exemplary dam- 
ages: Held that, in such action, it was competent for 
plaintiff to show (1) the discharge of the writ; (2) the 
want of reasonable cause by proof as to the con- 
duct of its affairs and the good faith of its transactions; 
and (3), under the allegations of the complaint, the 
malicious action of the attachment plaintiff.—SEATTLE 
CROCKERY Co. V. HALEY, Wash., 38 Pac. Rep. 650. 

10. ATTACHMENT—Counterclaim—Damage.—In an ac- 
tion for the value of goods, wares, aud merchandise 
sold and delivered, and for services rendered and labor 
performed, a cause of action in defendant and against 
plaintiffs for willfully, maliciously, and with injurious 
intent causing the property of the former to be seized, 
in value greatly in excess of the amount claimed to be 
due, in attachment proceedings instituted upon the 
claims and causes of action set forth in the complaint 
in the present action, and also for the neglect and mis- 
use of the attached property with such intent is nota 
defense by way of counterclaim.—JONES Vv. SWANK, 
Minn., 55 N. W. Rep. 1126. 

11. ATTACHMENT — Dissolution.—Under section 5011, 
Comp. Laws, a defendant may unite in the same mo- 
tion, as grounds for the discharge of an attachment, 
that the affidavit upon which the attachment was is- 
sued is insufficient in either form or substance, and 
that it is untrue in fact.—W1ILCOx V. SMITH, S. Dak., 55 
N. W. Rep. 1107. 

12. ATTORNEY AND CLIENT—Compromise.—An attor- 
ney employed by a principal to prosecute his agent on 
a criminal charge for misappropriation of moneys has 
no authority to compromise the same by receiving a@ 
cash payment, and agreeing to an extension of time as 
to the balance due; and where the principal, on learn- 
ing of the transaction, promptly repudiates the com- 
promise, and tenders back the money, the compromise 
agreement is a nullity.—HARPER V. NATIONAL LIFE Ins. 
Co., U. 8. C. C. of App., 56 Fed. Rep. 281. 

13. BANKS—Check Payable to Fictitious Payee.—Where 
a check is drawn, payable toa person under a fictitious 
name in payment for property which it afterwards ap- 
pears he has stolen, and the bank at which it is pay- 
able certifies the check, a bank which subsequently 
cashes such check, on its being indorsed by the payee 
with his fictitious name, acquires a valid title thereto, 
which it can enforce against the certifying bank; it 
appearing that, though the payee acted all through 
under a fictitious name, yet the check was received by 
the identical person to whom its drawer intended to 
deliver it, and was by him indorsed in the name in 
which it was issued to him, and he, as was intended by 
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the drawer, received the benefit of it.—MERIDIAN Nat. 
BANK V. FIRST NAT. BANK, Ind., 34 N. E. Rep. 608. 

14. CARRIERS OF PASSENGERS—Street Railway Com- 
panies.—The plaintiff, a passenger on defendant’s street 
ear line, paid his fare, and received a transfer check 
which entitled him to continue his journey by the 
‘next’? connecting car on another line of the same 
company. He took the next car on the connecting line, 
and the conductor took up his transfer check. Without 
notice to the plaintiff, this car was taken off, after go- 
ing a short distance. The conductor having disap- 
peared, the plaintiff was informed by the driver of that 
car that he should take the next passing car. He did 
so, but was put off by the conductor of that car because 
he had no transfer check, and refused to pay fare 
again: Held, that plaintiff showed, prima facie, a right 
to recover for the conduct of the defendant’s agents, 
leading to and including expulsion.—APPLEBY V. ST. 
PavL City Ry. Co., Minn., 55 N. W. Rep. 1117. 

15. CHATTEL MORTGAGES—Description—Notice.—A de- 
scription of property covered by a chattel mortgage, 
which will not enable third persons, aided by inquiries 
wiich the mortgage itself suggests, to identify the 
mortgaged property, is not constructive notice to good 
faith purchasers thereof for a valuable consideration. 
—Iowa SAV. BANK V. DUNNING, Neb., 55 N. W. Rep. 1079. 

16. CHATTEL MORTGAGES — Registration.—In section 
4379, Comp. Laws, providing that ‘‘a mortgage of per- 
sonal property is void as against creditors of the 
mortgagor, and subsequent purchasers and incum- 
brancers of the property in good faith for value, unless 
the original, or an authenticated copy thereof, be 
filed,” etc., it seems the words ‘‘in good faith for 
value” apply only to subsequent purchasers and in- 
cumbrancers, and not to creditors.—W. W. KIMBALL 
Oo. v. KiRBY, 8. Dak., 55 N. W. Rep. 1110. 

17. CONSTITUTIONAL LAW—Appointments to Office.— 
The constitutional provision in regard to the distribu- 
tion of the powers of government into three depart- 
ments, and forbidding the exercise by an officer of one 
department of any act properly belonging to another, 
“‘was not intended to declare that every act pertaining 
to government, and the regulation of the social and 
property rights of the citizen, should be exercised ex- 
clusively by the legislative, executive, or judicial de- 
partment, or some member of it, according as the act 
possessed a legislative, executive, or judicial charac- 
ter.’”—FOx Vv. MCDONALD, Ala., 13 South. Rep. 416. 


18, CONSTITUTIONAL LAW—Intoxicating Liquors.—Act 
Feb. 28, 1887 (Sess. Acts, p. 665,§1), provides that any 
one selling liquor in certain townships shall be pun- 
ished, ete. Section 3 provides for refunding money 
paid for licenses in those townships: Held, that the 
subject-matter of the latter section, not being embraced 
in the title, was unconstitutional, but, as the first 
section can be upheld without reference to section 8, 
a conviction under it will be upheld. — BRADLEY Vv. 
STATE, Ala., 13 South. Rep. 415. 

19. CONSTITUTIONAL LAW—Larceny Committed out of 
Territory. — Pen. Code, § 775, providing that whoever 
steals rroperty in another State or country, and brings 
itinto Arizona, may be punished for larceny, violates 
Const. U. 8. Amend. 6, which declares that in criminal 
prosecutions the accused shall have compulsory pro- 
cess for obtaining witnesses, as process of a court of 
the territory cannot reacb witnesses where the prop- 
erty was taken.—TERRITORY V. HEFLEY, Ariz., 83 Pac. 
Rep. 618. 

20. ConTRACT — Patents — Assignment. —In order to 
sustain the defense of want of consideration in a con- 
tract for the sale ofa patent right it isnot enough 
that its practical utility be limited, orthat the patented 
article cannot be manufactured and sold at a profit, if 
it be capable of use.—VAN NORMAN V. BARBEAU, Minn., 
55 N. W. Rep. 1112. 

21. CONTRACT—Novation.—A brought suit against B, 
alleging that C was indebted to A for wages; that B 
purchased C©’s business, out of which the debt arose, 
and in part consideration agreed to pay C’s debt to A; 














that this agreement was omitted from an instrument 
in the form ofa receipt, set out inthe petition, and 
containing other terms of the transfer; and that the 
omission was to prevent a third person from learning 
of the promise: Held, that the petition stated a cause 
of action.—BARNETT V. PRATT, Neb., 55 N. W. Rep. 1050. 

22. CONVERSION.—One who sells property as undera 
mortgage which was not included therein is liable for 
the conversion, whether he knew it was not included 
or not.—KENNEY V. RANNEY, Mich., 55N. W. Rep. 982. 

23. CRIMINAL EVIDENCE—Escape of Defendant.—On a 
criminal trial, though evidence that after arrest, and 
while awaiting trial, defendant broke out of jail and 
escaped, is not of itself sufficient to warrant a convic- 
tion, it is competent to be submitted tothe jury.— 
ELMORE V. STATE, Ala., 13 South. Rep. 427. 

24. CRIMINAL EVIDENCE—Homicide — Insanity.—The 
rule permitting a non-expert witness to testify as to 
the sanity or insanity of a party whose legal accounta- 
bility is the sole matter in issue does not allow such 
witness to testify that, ata certain date, such party 
knew the difference between the right and wrong of an 
act at that time committed by him.—SHULTS V. STATE, 
Neb., 55 N. W. Rep. 1080. 

25. CRIMINAL EVIDENCE — Homicide — Self-defense.— 
Ona prosecution for murder, where defendant relies 
on self-defense, and has introduced evidence that 
deceased, who was his wife, was of a dangerous char- 
acter, and thaton approaching her to take her home, 
at atime when she had been drinking, she cursed him, 
and threw her hand toward her bosom, and stepped 
toward him, when he shot her, it was error to exclude 
evidence offered by him that deceased owned a pistol, 
and was in the habit of carrying it in the bosom of her 
dress, and that he knew these facts.—WILEY V. STATE, 
Ala.,17 South. Rep. 424. 


26. CRIMINAL EVIDENCE — Rape. + Evidence that, 
while the prosecuting witness was sleeping with 
another girlin defendant’s house, defendant got into 
the bed, and had sexual intercourse with the other 
girl, is admissible, as tending to render more credible 
the evidence ofthe prosecuting witness. — PROPER Vv. 
STATE, Wis.,55 N. W. 1055. 

27. CRIMINAL LAW—Betting on Base-ball. — Base-ball 
is a game of skill, within the meaning of Mansf. Dig. § 
1885, making it a criminal offense to bet on sucha 
game.—MACE V. STATE, Ark., 228. W. Rep. 1108. 


28. CRIMINAL LAW—False Pretenses.—On prosecution 
for obtaining property under false pretenses, the 
offense is not shown by representations as to title to 
land, where the person to whom they were made, 
instead of acting on them, had his attorney examine 
the title.—PEOPLE V. GIBBS, Cal., 33 Pac. Rep. 630. 

29. CRIMINAL LAw—Imprisonment for Costs.—When 
a person is convicted ofa criminal offense, it is the 
duty of the courtin which the conviction was had to 
render judgment against the prisoner forthe costs of 
prosecution, and the court may make it a part of the 
sentence that the party be imprisoned in jail until the 
costs are paid, or secured to be paid, or he is otherwise 
legally discharged. —IN RE DOBSON, Neb., 55 N. W. 
Rep. 1071. 

30. CRIMINAL LAW—Perjury.—An indictment for per- 
jury alleged, inter alia, that “‘a certain land contest was 
pending, wherein one M sought to have the homestead 
entry of one B,” for certain described land in Oklahoma 
territory, ‘canceled and forfeited to the United States,” 
and that defendant falsely testified that B entered 
such territory prior to 12 o’clock noonon a certain 
day: Held, that if it was necessary for the indictment 
to allege that B had an entry onthe land described in 
the indictment, such fact sufficiently appeared. — 
FINCH V. UNITED STATES, Okla., 38 Pac. Rep. 638. 

31. CRIMINAL Law — Prostitution — Procuration. — A 
person who solicits a female, who is at the time a 
prostitute, and inmate of a house of ill fame, to become 
an inmate of another such house, is not guilty ofa 
violation of 3 How. St. § 9286, which provides for the 
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punishment of any person who solicits a female to 
enter such house for the purpose of ‘‘becoming” a 
prostitute.—PEOPLE v. COOK, Mich., 55 N. W. Rep. 980. 

82. CRIMINAL Law—Rape. — Defendant, a quack, pre- 
tending to cure by charms, after several times visiting 
a girl 13 years old, who had for 2 years had epileptic 
fits, was placed in aroom with her, at his instance, by 
her ignorant and credulous parents, where, on the 
fifth night, he called her to his bed, telling her that he 
had something to tell her which would cure her. Her 
testimony that she tried to make him quit, but he 
would not, was uncontradicted: Held, that there was 
not a failure to show sufficient resistance because she 
made no outcry, and concealed the crime committed 
on her.—EBERHART V. STATE, Ind., 34 N. E. Rep. 637. 

33. CRIMINAL LAW—Rape.—Death Penalty.—On a trial 
forrape, defendant’s mother and several other wit- 
nesses—one of whom had known him from his birth— 
testified that he was only 15 or 16 years old at the time 
of trial, and to facts showing that he was under 17. 
This evidence was uncontradicted, except by evidence 
of somewhat contradictory statements by his mother 
and another witness, tending to show, inter alia, that 
defendant’s mother was married 16 years before the 
rape was committed, and that he was born before her 
marriage: Held that a judgment aflixing the death 
penalty was erroneous, defendants underthe age of 
I7 aut the time the crime charged was committed not 
being subject to capital punishment. — WILCOX Vv. 
STATE, Tex., 22S. W. Rep. 1109. 

34. CRIMINAL LAw—Sentence.—In passing sentence 
on a person convicted of an offense, the court has no 
power to provide that the imprisonment of the de- 
fendant shall begin at some future, indefinite time, 
depending on the happening of a contingency; and an 
arrest under such conviction, made after the expiration 
of the term of imprisonment named in the sentence, is 
illegal.—IN RE STRICKLER, Kan., 33 Pac. Rep. 620. 

85. CRIMINAL LAw—Sentence—Record. — In a felony 
case the record must affirmatively show the sentence, 
and it is not enough that it recites that judgment was 
entered.—READ V. COMMONWEALTH, Va., 178. E. Rep. 
855. 

36. CRIMINAL LAW — Separate Sentence. — Where a 
person has been convicted at the same term of court of 
several distinct offenses, each punishable by imprison- 
ment in the penitentiary, whether charged in separate 
informations or in separate counts of the same inform 
ation, the court may imposea separate sentence for 
each offense of which the prisoner has been found 
guilty.—IN RE WALSH, Neb., 55 N. W. Rep. 1076. 

37. CRIMINAL PRACTICE—Recognizance of Witness for 
State. — Under Crim. Code, § 4294, providing that a 
justice of the peace may compel a witness for the 
prosecution in acriminal case to enter into bond for 
his appearance, with sufficient sureties, but such 
sureties must not be required when the witness does 
not reside inthe State, the justice has not power to 
compel a bond with sureties where the witness resides 
in Georgia, and such a bond, while binding on the 
principal, would be invalid as to the sureties. — STATE 
Vv. CALHOUN, Ala., 13 South. Rep. 425. 

38. DECEIT — Statement of Opinion.—Defendant, a 
corporation, by its president, wrote tothe owner of 
certain land, to be used in the sale of mortgage bonds, 
stating inter alia, that ‘‘we have in our possession the 
original documents printed inthe advertisements of 
your bonds secured by mortgage to this company as 
trustee upon the H tract in thiscity. Weindorse the 
estimates of value contained therein, made by” certain 
persons named, ‘‘all of whom are known as men of 
integrity and sound judgment touching local real-es- 
tate value.” ‘‘Weare ofthe opinion that” it “is ade- 
quate security for the amount of your proposed loan:” 
Held, that such statements purport to be mere opinions, 
and, though false, actions for deceit will not lie in 
favor of persons to whom they were made for the pur- 
pose of inducing them to invest in bonds secured by 
the mortgage therein referred tou.—NASH V. MINNESOTA 





TITLE INSURANCE & TRUST CO., Mass., 34 N. E. Rep. 
625. 

39. DEED—Delivery.—Where a deed is duly executed 
and delivered toathird party in the life-time of the 
grantor, to be delivered after his death to the grantee 
named therein, it will be held a good delivery on the 
happening of the contingency, and to relate back so as 
to divest the title of tbe grantor by relation from the 
first delivery.—HAEG Vv. HagG, Minn.,55N. W. Rep. 
1114. 

40. DEED — Delivery — Revocation.—The owner ofa 
homestead executed a deed thereof to her niece, who 
was living with her, and at the sametime executeda 
will. which did not specifically mention the home- 
stead, but which made the niece the residuary divisee. 
After submitting them tothe inspection of probate 
officers, she delivered them to B,a neighbor. There- 
after she demanded the deed from him, and destroyed 
it, afterwards stating that it had not been delivered: 
Held, that there had been no such delivery as would 
prevent a revocation of the deed.—BURK V. SPROAT, 
Mich., 55 N. W. Rep. 985. 

41. DEED-— Sufficiency of Description.—If the descrip- 
tion of the land conveyed in a deed is such that a sur- 
veyor, by applying the rules cf surveying, can locate 
the same, such description is sufficient, andthe deed 
will be sustained if itis possible, fromthe whole de- 
scription,to ascertain and identify the land intended 
to beconveyed.—CAMPBELL V. CARRUTH, Fla., 13 South. 
Rep. 482. 

42. DEPOSITION — Suppression.—A deposition taken 
under Rev. St. § 863, which authorizes the taking of 
depositions de bene esse under certain circumstances 
upon reasonable notice to be given to the opposite 
party or his attorney, will not be suppressed upon the 
sole ground that it wastaken during a term at which 
the case might be tried, for such objection is not with- 
inthe statute.—UNION Pac. Ry. Co. Vv. REESE, U.S.C. 
C. of App., 56 Fed. Rep. 288. 

43. DEPOSITION—Transmission by Mail—‘‘Sealing.”— 
18 St. at Large, p. 373, § 3, provides that every deposi- 
tion shall be retained by the officer taking it until he 
delivers it, with his own hand, into the court for which 
itis taken, or it shall ‘‘be by such officer sealed up,” 
and directed and forwarded to such court, either by 
mail or express, and “remain under his seal’ until 
opened in court, etc.: Held, that a deposition trans- 
mitted to the court by mailina sealed envelope is not 
admissible in evidence, unless the notary, by some 
act, such asthe use of sealing wax with his notarial 
seal stamped thereon, or his name written across it, or 
the writing of his name across the flap of the envelope 
after sealing it, evinces that the package sent to the 
court is his work.—TRAVERS V. JENNINGS, 8. Car., 17 
S. E. Rep. 849. 

44. DIVORCE — Vacating Decree.—Courts of genera! 
jurisdiction have the inherent power, independent of 
any statutory provisions,—and in divorce cases no less 
than in other cases,—to set aside and annul any judg- 
ment or decree procured by the fraud and deceit of the 
succes-ful party, practiced upon the complaining 
party to the action, and the court.—YORKE V. YORKE, 
N. Dak., 55 N. W. Rep. 1095. 

45. EASEMENT — Parol Agreement.—The owner of a 
lot conveyed part of it, and, in accordance with an 
oral agreement with his grantee that an alley should 
be left between their properties for their mutual ben- 
efit, one was laid out, haif onthe property of each, 
and used continuously by the owners of the property 
for 35 years: Held that, the agreement having been 
fully performed on both sides, neither could inclose 
the part of the alley which had been taken from his 
property.—CLARK V. HENCKEL, Md., 26 Atl. Rep. 1039. 

46. Equiry—Decree.—A decree entered ona bill taken 
as confessed, which recites that ali the defendants have 
been served with process, is, inthe absence of upy- 
thing in the record to the contrary, conclusive of the 
jurisdiction of defendants.—MOORE V. GREEN, Va., 17 
8. E. Rep. 872. 
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47. Equiry—Reformation of Bond.—A written instru- 
ment executed by a surety, which by mistake fails to 
express the actual agreement and intention of the 
parties, may be reformed upon parol proof, ‘ike other 
written instruments, and then enforced against the 
surety.—NEININGER V. STATE, Ohio, 34 N. E. Rep. 633. 
48. ESTOPPEL.—Equitable estoppel by conduct, so far 
as it relates to the trial of title to land, is that doctrine 


by which a party is prevented from setting up his legal 


title because he has, through his acts, words, or si- 
lence, led another to take a position in which the as- 
sertion of the legal title wou'd be contrary to equity 
and good conscience.—TERRELL V. WEYMOUTH, Fla., 
13 South. Rep. 429. 

49. FALSE IMPRISONMENT—Mistake in Law.—A justice 
is not liable to an action for false imprisonment who, 
from mistake in law, issues his warrant founded on an 
affidavit setting forth a private nuisance, dangerous to 
the prosecutor and many other persons, etc.—BOOTH 
v. Kurrvus, N. J., 26 Atl. Rep. 1013. 

60 FEDERAL CouRTS — Jurisdiction—Citizenship.—A 
certain railroad company had been incorporated both 
in Georgia and South Carolina. The United States 
Circuit Court of the former State had appointed a re- 
ceiver, and an ancillary bill was filed in the latter 
State to have his authority extended over the property 
ofthe company therein. The complainant inthe bill 
was a citizen of Georgia. Other citizens of Georgia 
were parties to the bill, which was the counterpart of 
the one originally filed, but no relief was asked against 
them:. Held, that the controversy was between citizens 
of different States, and the circuit court has jurisdic- 
tion.—PHINIZY Vv. AUGUSTA & K. R. Co., U.S. C. OC. 
(S. Car.), 56 Fed. Rep. 273. 

51. FORCIBLE ENTRY AND DETAINER.—An action for 
the forcible detention of real property may be main- 
tained by one whose complete possession thereof has 
been ended by the wrongful entry of another, even 


though such entry was made under claim ofa para- ‘ 


mount title.—BROWN v. FEAGINS, Neb., 55 N. W. Rep. 
1048. 

52. FRAUDS, STATUTE OF — Agreements Belating to 
Land.—A parol contract between a plaintiff and de- 
fendant provided that the plaintiff should enter his 
voluntary appearance toa suit then pending, to fore- 
close a mortgage on real estate owned by him, and 
waive a nine-months’ stay of sale of the premises, al- 
lowed him by law in consideration of which defendant 
should bid in said premises at the sale under the fore- 
closure proceedings atthe amourt of the decree, in- 
terest, and costs, resell the same at private sale, and 
pay to plaintiff the amount realized in excess of the 
bid: Held, a valid contract, and not within the stat- 
ute of frauds section 3, ch. 32, Comp. St.—JONES NAT. 
BANK V. PRICE, Neb., 55 N. W. Rep. 1045. 


53. FRAUDULENT CONVEYANCES—Accounts.—Code, § 
1923, providing that no sale or mortgage of personal 
property, where the mortgagor retains actual posses- 
sion thereof, is valid against existing creditors or sub- 
sequent purchasers without notice, unless a written 
instrument conveying the same is recorded in the 
county where the holder of the property resides, does 
not apply to “accounts.”—LAWRENCE V. MCKENZIE, 
Iowa, 55 N. W. Rep. 505. 


54. GUARDIAN—Appointment.—Code, § 1154, authorizes 
the appointment of guardians for idiots, insane per- 
sons, and all who are incapable of managing their 
own affairs. In succeeding sections the person to be 
dealt with is referred to as an insane or idiotic person 
or person of unsound mind: Held, that a guardian 
might be appointed for any one who, through drunk- 
enness or other cause, had become incapable of man- 
aging his affairs.—IN RE WETMORE, Wash., 383 Pac. 
Rep. 615. 

55. GUARDIAN — Appointment—Bond.—Under Sanb. & 
B. St. §§ 3966, 4013, providing that, before appointing 
any person guardian of a minor, the court shall re- 
quire him to give a bond, which shall not be deemed 





sufficient unless it shall have been examined and ap- 
proved by the judge, and his approval indorsed thereon 
in writing, parol evidence is not admissible that the 
judge orally appointed a guardian, and approved his 
bond, prior to the time the records show such appoint- 
ment and approval.—HOLDEN v. CURRY, Wis.,55 N. W. 
Rep. 965. 

56. GARNISHMENT — Assumpsit.—Where a garnishee 
discloses that he, as maker of a note, owes defendant, 
as payee thereof, and pays the money to the sheriff, 
by whom it is remitted to plaintiff, it cannot be re- 
covered from the latter by an assignee of the note as 
money had and received.—COREY V. WEBBER, Mich., 
55 N. W. Rep. 982. 

57. HUSBAND AND WIFE. — By section 2590, Comp. 
Laws, which provides that ‘‘either husband or wife 
may enter into any engagement or transaction with the 
other, or with any other person, respecting property, 
which either might, if unmarried,” a married woman 
is authorized to execute a promissory note with her 
husband, and she is liable thereon though the note is 
given for the individual debt of the husband. — 
COLONIAL & U. 8. MorT. CO. Vv. BRADLEY, 8. Dak., 55 
N. W. Rep. 1108. 


58. HUSBAND AND WIFE—Dower.—Under Rev. St. 1891, 
ch. 41,§ 1, which abolishes the estate by curtesy, and 
gives asurviving husband dower in his wife’s lands, 
his right of dower is, before assighment, a mere right 
of action, and not an estate.—HEISEN V. HEISEN, IIl., 
34 N. W. Rep. 596. 

59. HUSBAND AND WIFE— Tort by Wife. — Plaintiff 
made a verbal contract with defendants, man and 
wife, to cultivate a field belonging tothe wife. Some 
preparations fora crop were made, when a dispute 
arose as tothe manner of making the crop, and the 
husband took possession of the field, and ploughed it, 
while his wife walked behind witha gun: Held that, 
asthe wife acted without compulsion from the hus- 
band, but deliberately and freely, it was proper to sue 
both for her tort in driving plaintiff from the field.— 
HENDERSON V. WENDLER, S. Car., 178. E. Rep. 851. 

60. INSANITY—Appeal.—The petitioner in a proceed- 
ing to have a person adjudged of unsound mind has no 
such right that he can appeal from a judgment of 
sanity.—STUDABAKER V. MARKLEY, Ind., 34.N. E. Rep. 
606. 

61. INSURANCE— Limitations.— Under a policy pro- 
viding that no action thereon can be maintained un- 
less commenced within 6 months after the loss, and 
that the company shall have 60 days to make payment, 
an action cannot be commenced after the six months, 
though there were negotiations for a settlement, 
where, within 60 days after loss, the company repudi- 
ates liability, thereby excusing proof of loss.—LENTZ 
Vv. TEUTONIA FIRE Ins. CO., Mich., 55 N. W. Rep. 993. 


62. INSURANCE COMPANY—What Constitutes—Endow- 
ment Association.—Where members of an association 
pay an admission fee, monthly dues, and assessments, 
as ordered fromtime to time, and from funds thus 
raised the association contracts to repay to the mem- 
bers certain sums incase of sickness or death, or at 
the expiration of a fixed number of years, such asso- 
ciation does an insurance business, within the mean- 
ing of Code, art. 23, § 127, providing penalties for any 
person or association which shall do an insurance 
business without complying with the general regu- 
lations provided by that article for the transaction of 
such business.—ORDER OF THE INTERNATIONAL FRA- 
TERNAL ALLIANCE V. STATE, Md., 26 Atl. Rep. 1040. 


63. INSURANCE—Conditions.— A policy of insurance 
provided that, upon the failure of the insured to pay 
the premium note therein described in full, at maturity, 
such policy should cease to be inforce, and con- 
tinue null and void while said note remained unpaid, 
Said note not having been paid at matnrity, the insur- 
ance company accepted as acredit thereon an amount 
of money largely in excess of the premium earned, and 
left the note with its local agent for collection. Sub- 
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sequently, and before the premium so paid had been 
earned, and before the note had been paid in full, the 
property insured was destroyed by fire: Held, that 
the policy was voidable only at the election of the in- 
surance company, and that, by receiving and retain- 
ing the part payment after default, and retaining the 
note for collection, it waived the right to insist upon a 
forfeiture thereof.—PHENIX INS. CO. OF BROOKLYN V. 
DUNGAN, Neb., 55 N. W. Rep. 1069. 

64. INSURANCE—Policy Payable to Mortgagee.—A fire 
insurance policy, by the terms of which the loss, if 
any, is made payable to a mortgagee as his interest 
may appear, is acontract for the benefit of such mort- 
gagee;and he, or a person to whom he has assigned 
the claim after a cause of action has accrued, is en- 
titled to recover in his own name the full amount of 
the insurance, if the same does not exceed the amount 
due upon the mortgage.—MAXCY Vv. NEW HAMPSHIRE 
FIRE Ins. Co., Minn., 55 N. W. Rep. 1130. 

65. INTERSTATE COMMERCE ACT — Conspiracy—Vio- 
lation—Indictment.—Where an indictment, under Rev. 
St. § 5440, for a conspiracy to commit an offense against 
the United States, namely, the offense created by sec- 
tion 10 of the interstate commerce law, as amended by 
the act of March 2, 1889 (25 Stat. 858), charges a coaspir- 
acy between certain lumber merchants and their serv- 
ants and an employee of arailroad company to pro- 
cure less than the established rates by false weighing 
ofthe lumber shipped such weighing being done by 
the railroad employee, the jury, in order to convict, 
must find an agreement or combinution between two 
or more of the defendants for the purpose named, and 
also, as an overt act, the actual false weighing of lum- 
ber of such employee.—UNITED STATES V. HOWELL, U. 
8. D. C. (Mo.), 56 Fed. Rep. 21. 

66. JUDGMENT—Vacation.—A court of equity will not 
vacate ajudgment at law merely on the ground that 
the officer’s return, that he had served the summons on 
the defendant to the judgment by leaving a copy of the 
process at his usual place of residence, was false. It 
must also be averred and proved that the defendant to 
the judgment has a meritorious defense to the same-— 
JANES V. HOWELL, Neb., 55 N. W. Rep. 965. 

67. JUDGMENTS.—W here process against defendant, to 
answer an action, is directed to an officer of another 
county than that where the action is brought, in vio- 
lation of Code, § 3220, 4 judgment entered in the action 
for plaintiff is not void, though erroneous.—BROWN V. 
CHAPMAN, Va.,178. E. Rep. 855. 

68. LEASES—Execution.—A lease of the property of a 
mining company, signed for it by its superintendent, 
provided that it should not be valid or binding on the 
company until approved by its executive committee, 
said approval to be attested on the lease by the com- 
pany’s secretary: Held that, though the lease did not 
receive the approval of the company, it would be con- 
sidered to have waived this condition by permitting 
the lessees to commence work under the lease, and con- 
tinue the same for more than three months.—EQUATOR 
MINING & SMELTING CO. V. GUANELLA, Colo., 33 Pac. 
Rep. 613. 

69. LIBEL—Ambiguous Publication.—In an action of 
libel, for publishing an article charging a supervisor 
with receiving unlawful compensation for his services, 
plaintiff admitted the receipt of the money, but claimed 
that he received it for committee work, and that the 
article charged him with receiving it for his services 
while the board was in session. Defendants claimed 
that the article charged plaintiff with unlawfully re- 
ceiving it for committee work. The article was am- 
biguous as to the services for which the extra compen- 
sation was charged to have been received: Held, that 
the meaning of the article was for the jury.—EWING V. 
AINGER, Mich., 55N. W. Rep. 996. 

70. MARRIED WOMAN— Mortgage to School Fund. — 
Where a married woman makes an application in her 
own name for aloan from the school fund, and, joined 
by her husband, gives the statutory note and mortgage 
on her separate estate to secure the loan, and is paid 





the proceeds of the loan, she cannot,in an action by 
the State to forclose the mortgage, set up as a defense 
that she signed the note and mortgage merely as surety 
for her husband.—STATE y. FRAZIER, Ind., 34 N. E. Rep, 
636. 


71. MASTER AND SERVANT—Assumption of Risk.—De- 
ceased had been working for three weeks in the side- 
boarding of air shafts. He had finished three of them, 
standing on a plank on the inside of the shaft for that 
purpose. While sheathing the fourth, he fell off the 
plank, down the shaft, and was killed: Held that, the 
danger being apparent and continuous, deceased had 
assumed the risk.—FUGLER V. BOTHE, Mo., 22 8. W. 
Rep. 1113. 

72. MASTER AND SERVANT—Dangerous Premises.—A 
miner may recover for injuries sustained from the 
falling of a stone from the roof of the mine, although 
he knew the roof was liable to fall in, when he told the 
foreman of the mine ofthe danger, and the latter 
promised to have the roof propped; the miner having 
continued in the employment from day to day in re- 
liatice on such promise, and having been injured while 
about to quit work because of the neglect to prop the 
roof.—BRECKENBIDGE Co. vV. HICKS, Ky., 22S. W. Rep. 
554. 

73. MASTER AND SERVANT—Negligence.—In an action 
by an employee for personal injuries caused by the 
failure of certain machinery to work properly at the 
particular time of the accident, plaintiff must prove 
that defendant was negligent, and it cannot be con- 
jectured from the mere fact of the accident.—REDMOND 
Vv. DELTA LUMBER Co., Mich., 55 N. W. Rep. 1004. 

74. MASTER AND SERVANT— Negligence.— While de- 
cedent was riding to his work for defendant railroad 
company in a passenger car, placed, in violation of 
statute, infront of loaded freight cars, the train be- 
came derailed because ofa defective switch, and the 
passenger coach was broken in two, crushed by the 
cars behind it, and partially set on fire. Decedent, 
who had just stepped onto the platform of the car, was 
thrown off and killed. Others in the car and on the 
platform were injured ;some slightly, others seriously: 
Held, that an instruction that decedent was guilty of 
contributory negligence in Standing on the platform 
was properly refused.—_WOODS V. SOUTHERN PAC, Co., 
Utah, 33°Pac. Rep. 628. 

75. MECHANICS’ LIENS—Law and Equity.—Under the 
provisions of the Code retaining the distinction be- 
tween suits in equity and actions at law, though abol- 
ishing the distinction in the forms of action, where 
the complaint in asuit to enforce a mechanic’s lien 
fails to state a cause of suit, it cannot be retained an¢é 
treated as an action for the money.—MING YUE V. 
Coos, BAY, R. & E. Ry & Nav. Co., Oreg., 33 Pac. Rep. 
641. 

76. MORTGAGE — Discharge — Assignment. — Under 
Hill’s Code, § 3031, providing that a mortgage may be 
discharged upon the record thereof ‘‘ by the mortgagee 
or his personal representative or assignee,’’ a mort- 
gagee, after assigning a negotiable note secured by the 
mortgage, has no power to enter satisfaction of the 
mortgage, and such an entry by him on the record will 
not give priority to a subsequent mortgagee in good 
faith without notice of the assignment.—BAMBERGER 
Vv. ENTERMILLE, Oreg., 33 Pac. Rep. 609. 

77. MORTGAGE — Property Covered — Machinery.—A 
mortgage on real estate used as a foundry and ma- 
chine shop covers machinery which was placed by the 
owner in a building erected by him many years be- 
fore foreclosure of the mortgage, though some of the 
machines were not fastened to the soil, because they 
were so heavy it was not necessary; especially where 
the parties understood that such property was covered 
by the mortgage.—SMITH V. BLAKE, Mich., 55 N. W. 
Rep. 978. 

78. MORTGAGE—Subrogation of Executor.—A testator 
devised to his son a mortgage which the latter had 
given deceased, on condition that the son pay his sis- 
ter a certain sum. Under an agreement between them, 
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the sister gave the executor a receipt ‘‘in full for the 
legacy” to her on the surrender by him of a note 
against her husband, of about the same amount; and 
the son gave the executor his note for the amount that 
he was to pay his sister, plus a small sum owing by 
him to the payee, and the latter agreed to cancel the 
mortgage to deceased: Held, that the executor, on 
failure of the son to pay his note, was not entitled to 
foreclose the mortgage to enforce payment of the leg- 
acy to the sister.—DE COO Vv. WOODWORTH, Mich., 55 N. 
W. Rep. 987. 

79. MORTGAGES—Fraud.—A mortgage will not be de- 
clared fraudulent as to creditors on the sole ground”® 
that among a large number of separate chattels in- 
cluded therein is a small amount of perishable prop- 
erty, whieh it is impossible to preserve until the ma- 
turity of the mortgage debt, although such fact may be 
considered as evidence of fraud. The question of good 
faith in such case is one of fact, and not of law.—HoucK 
v. HEINZMAN, Neb., 55 N. W. Rep. 1062. 

80. MORTGAGES—Merger.—Where a mortgagor exe- 
cutes a deed to a second mortgagee, fraudulently in- 
cluding a provision that the grantee shall assume and 
pay the first mortgage and a third mortgage, of which 
the grantee knows nothing, and the deed is not deliv- 
ered, but put on record by the grantor, and is repudi- 
ated by the grantee as soon as its contents are known, 
and there is no éhange of possession of the property, 
and no surrender of the mortgage and note, there will 
be held to be no merger.—COOK V. FOSTER, Mich., 55 N. 
W. Rep. 1019. 

81. MUNICIPAL CORPORATION—Street Grades.—For an 
unlawful change of street grade a city is liable to an 
abutting owner for all damages naturally resulting 
therefrom, against which it cannot offset appreciation 
in value of the property, in common with other prop- ~ 
erty in the locality, caused by the change.—DRUMMOND 
v. CiTy OF Eau CLAIRE, Wis., 55 N. W. Rep. 1029. 

82. MUNICIPAL CORPORATIONS—Defective Sidewalks.— 
Where, in an action for personal injuries caused by 
being tripped by aloose board in a sidewalk, it ap- 
peared that the walk was old, and the stringers de- 
cayed, evidence is competent, as tending to showa 
long continuance of the defect, from which it might 
be inferred that defendant town had notice of this con- 
dition, that no repairs had been made on the walk for 
more than a year prior to the accident.—ALBERTS Vv. 
VILLAGE OF VERNON, Mich., 55 N. W. Rep. 1022. 

83. MUNICIPAL ORDINANCE—Reasonableness. —An or- 
dinance which imposes a penalty for book making and 
pool selling within the city limits, except in certain 
enumerated localities, is not void for unreasonable- 
ness, since the discrimination is not between people, 
but between places, and the exception of certain lo- 
calities does not authorize book making and pool sell- 
ing at such places.—CiTy OF CHICAGO V. BROWN- 
ELL, Ill., 34N. E. Rep. 595. 

84. NE ExEaT—When Granted.—A writ of ne ereat, as 
the law now stands, may be granted on affidavits made 
before a suit is pending in court between the parties.— 
CLARK V. CLARK, N. J., 26 Atl. Rep. 1012. 

85. NEGLIGENCE—Damages—Mental Suffering.—In an 
action for personal injuries, mental suffering and anx- 
iety caused by a physical injury is an element of dam- 
age, whether or not the injury was due to the willful 
act of the defendant.—AMERICAN WATER- WORKS Co. V. 
DOUGHERTY, Neb., 55 N. W. Rep. 1051. 

86. NEGLIGENCE—Special Verdict.—In an action for 
negligence, where there is a special verdict, it is for 
the jury to find the facts merely, and for the court to 
determine whether these facts show negligence or con- 
tributory negligence.—CINCINNATI, I., ST. L. & C. Ry. 
Co. v. GRAMES, Ind., 84 N. E. Rep. 613. 


87. NEGOTIABLE INSTRUMENT.—A the owner of a note 
secured by mortgage, pledged the note to a bank to se- 
cure an indebtedness from A to the bank. A senior 
mortgagee brought a foreclosure suit, in which A ap- 
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decree foreclosing both mortgages was rendered, and 
the land was sold toa stranger. Thereafter the bank 
bought the land from the purchaser, A’s attorney in 
the foreclosure case negotiating the purchase, and re- 
ceiving a bonus. Later the bank résold at a profit: 
Held, that A could not recover from the bank the 
amount of the note out of such profits.—RABEN v. FIRST 
Nat. BANK, Neb., 55 N. W. Rep. 1055. 

88. PARTNERSHIP.— Where persons enter into a part- 
nership agreement, whereby one of them agrees fora 
certain amount to assign to the other an interest ina 
patent which was to be the basis of their partnership, 
an action at law will lie for failure to make such pay- 
ment.—COOK V. CANNY, Mich., 55 N. W. Rep. 987. 

89. PARTNERSHIP— Dissolution. —In suits brought 
against the partnership after the dissolution one part- 
ner may appear and defend against a partnership 
liability; but he has no implied authority to enter an 
appearance for his copartners, so as to render the 
judgment binding upon his copartners personally, 
where they are not served with process.—Davis v. 
MEGROZ, N. J., 26 Atl. Rep. 1009. 

90. PARTNERSHIP—What Constitutes.—An agreement 
between the owner of land and others whereby the 
latter agree to subdivide and plat the land and adver- 
tise it for sale, all at their own expense, and the owner 
agrees to convey the land to purchasers found by the 
other parties, the proceeds, after first paying the 
owner $50,000, to be equally divided between all the 
parties, constitutes them copartners. — WINSTANLEY 
Vv. GLEYER, IIl., 34 N. E. Rep. 628. 

91. PRINCIPAL AND SURETY—Release of Surety.—The 
extension of the time of payment of a note to the 
principal payee, upon sufficient consideration, with- 
out the knowledge of the surety, releases the surety ; 
and evidence clearly directed to proof of such facts, 
properly pleaded, is competent.—LEE Vv. BRUEGMANN, 
Neb., 55 N. W. Rep. 1053. 

92. PUBLIC LAaND—Agreement to Convey.—An agree- 
ment, by one holding land under the desert land act 
of 1887, to convey title to same after patent shall have 
been obtained, does not conflict with any of the pro- 
visions of said act as to obtain title, or restricting the 
quantity of land to be acquired by any one person, 
nor with any ruling of the land department having the 
effect of law.—ARNOLD V. CHRISTY, Ariz.,33 Pac. Rep. 
619. 

98. PUBLIC Lanps— Validity of Patent. — Where a 
patent issues for a fractional lot appearing by the plat 
of the United States survey to be bounded on one side 
by a meandered lake, the patent is not void so far as it 
purports to convey the land under the water, though 
it was error in the survey to treat the tract covered by 
the water as lake to be meandered, instead of land to 
be surveyed. Conceding the patent to that extent to 
be voidable, it can be avoided only by the United 
States, in a proceeding to which the patentee is a party. 
—LAMPREY V. MEED, Minn., 55 N. W. Rep. 1132. 

94. QUIETING TITLE.—Where the lien on land, for 
taxes, existed at the time plaintiff became possessed of 
the reversionary interest therein, the fact that the 
tenant attorned to him, by the payment of rent under 
the lease, does not give plaintiff such title and pos- 
session as will support asuitin equity to set aside the 
proceedings to enforce the tax liens because irregular 
and void, but his remedy is ejectment.—TEXTOR V. 
SHIPLEY, Md., 26 Atl. Rep. 1019. 

95. QUO WARRANTO.— Quo wu2rranio is the proper 
remedy to oust persons who are exercising the powers 
of corporate officers, when the corporation has no 
legal existence.—STATE V. URIDIL, Neb., 55 N. W. Rep 
1072. 


96. RAILROAD COMPANY—Crossing—Contributory Neg 
ligence.—A woman approaching a railroad crossing, in 
a lumber wagon drawn, at a walk, by two horses, when 
on high ground, about 100 feet from the track, looked 
for approaching trains, but, without stopping, sh 
drove on, not hearing or seeing the train until the 
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horses were on the track. From the hill to a wood 
pile 18 or 20 feet from the track, and parallel with it, 
the track, in one direction, could not be seen, but 
from there to the track there was an unobstructed view 
in either direction: Held, that it was contributory 
negligence for her not to stop, and listen and look, be- 
fore going on the track, and it was proper to direct a 
verdict for defendant.—SHUFELT V. FLINT & P. M. R. 
Co., Mich., 55 N. W. Rep. 1013. 

97. RAILROAD COMPANY — Negligence — Crossings.— 
Deceased, being an engineer on the older road, had a 
right to presume that those in charge of defendant’s 
train would perform every act imposed by law, but he 
could not entertain such a presumption in the face of 
facts reasonably indicating that they would not per- 
form such acts.—BIRMINGHAM MINERAL R. Co. v. JA- 
Coss, Ala., 13 South. Rep. 408. 

98. RAILROAD COMPANIES — Crossing—Contributory 
Negligence.—In an action against a railroad company 
for injuries received at a highway crossing, it ap- 
peared that the railroad crossed the highway 
obliquely; that the night was very dark; that the 
horses approached the crossing on a walk, but no 
stop was made to listen before crossing. The driver 
and those in the carriage testified that they looked and 
listened, but saw and heard nothing. The engine was 
moving backward, and the evidence was conflicting as 
to whether there was any light at the rear end of the 
cab: Held, that the question of plaintiff's contributory 
negligence was for the jury.— VAN AUKEN V. CHICAGO & 
W.M Ry. Co., Mich., 55 N. W. Rep. 971. 

99. REAL ESTATE AGENTS—Authority.—Authority to 
an agent to sell the land of the principal, unless other- 
wise expressly provided, is authority only to sell for 
cash on delivery of the deed.—MARBLE V. BANG, Minn., 
55 N. W. Rep. 1131. 

100. REPLEVIN — Personal Property.—Keplevin will 
not lie for the recovery of personal property seized by 
a township treasurer for the payment of a tax, part of 
which is valid.—SCoTT Vv. WHELAN, Mich., 55 N. W. 
Rep. 1025. 

101. REPLEVIN—Title.—In replevin by the owner of 
property against persons having possession undera 
conditional contract of sale, defendants cannot defe it 
recovery by showing valid legal title in a third person 
under achattel mortgage executed by them.—A. D. 
PUFFER & SONS MANUF’G CO. Vv. MAY, Md., 26 Atl. Rep. 
1010. 

102. SALE—Acceptance of Offer.—Plaintiff, after re- 
ceiving atelegram from defendant in answer to his 
dispatch asking the price ofa horse, wired that he 
would take it if perfectly sound, in reply to which de- 
fendant wrote him that the horse was sound, and if he 
took him it must be closed and the horse taken away 
without delay. Plaintiff then wrote athird person to 
callon defendant, pay himthe money, and procure 
the horse, which he did some time thereafter: Held, 
that the contract was not completed till the horse was 
delivered to such person.—DEYO V. VAUGHN, Mich., 55 
N. W. Rep. 991. 

103. SALE—Bona Fide Purchasers.—In replevin it ap- 
peared that S purchased the goods in question of 
plaintiffs by samples on credit, withholding the fact 
that he was insolvent; that, before the goods were ex- 
amined with reference to acceptance, they were trans- 
ferred to R, a creditor, with S’s entire stock to be 

credited on account, S, at the time, stating to R that 
Plaintiffs’ goods ought to be sent back; that R im- 
mediately transferred the stock to defendant; that 
defendant paid nothing on account of the transfer to 
him until after the replevin was brought: Held that, 
as against plaintiffs, defendant was not a bona fide pur- 
chaser.—SCHLOSS V. FELTUS, Mich., 55 N. W. Rep. 1101. 

104. SCHOOL DISTRICTS—Ultra Vires Contract.—Where 
the officers of a school district, without lawful au- 
thority, borrow and expend money for the completion 
of aschool house, no liability attaches to the district 
therefor, notwithstanding the benefit received from 
such expenditure, No estoppel or ratification can be 





inferred from its retention or enjoyment of the im- 
provement in such case, for it has not opportunity to 
reject it.—YOUNG V. BOARD OF EDUCATION, Minn., 55 N. 
W. Rep. 1112. 

105. SCHOOLS — Powers of Board of Education.—The 
boards of education of cities of the first class are vest- 
ed with large discretion in all matters pertaining to the 
management of the schools under their control. What 
rules and regulations may best promote the interest 
of the schools, and what branches shall be taught, 
other than those expressly prescribed by the statute 
of allschool districts, are matters left tothe deter- 
mination of the directors of the boards; but they 
should always keep in viewthe highest good ofthe 
schools.—_BOARD OF EDUCATION V. WELCH. Kan., 33 
Pac. Rep. 654. 

106. STATUTE—Street Improvements—Repeal.—Under 
Rev. St. 1881, § 248, providing that the repeal of a statute 
shall not extinguished any liability thereunder, in the 
absence of an express provision therefor, and that the 
statute shall be treated as still in force for the purpose 
of sustaining any proper action for the enforcement of 
such liability, Act March 8, 1889 (Acts 1889, p. 237), 
repealing former acts on collecting assessments for 
street improvements, does not repeal the remedy as to 
existing contracts.—PHILLIPS V. JOLLISAINT, Ind., 34 N. 
E. Rep. 653. 


107. STATUTES — Repeal by Implication. — Since Act 
1889 (Elliott’s Supp. §§ 812-822), providing for the 
improvement of streets in cities and towns, and pay- 
ment therefor, ‘‘and repealing all conflicting acts, 
covers the entire subject-matter of, and is in many 
respects inconsistent with, Act 1869 (Rev. St. 1881, §§ 
3364-3366), the older act is repealed by implication.— 
Koons v. CLUGGISH, Ind., 34 N. E. Rep. 651. 

108. TAXATION—Delinquent Taxes.—When taxes upon 
real property are merely delinquent, and no judgment 
has been obtained against the same, and no sale has 
been made, payment of the amount certified by the 
county auditor to be due and delinquent for taxes and 
tax liens to the county treasurer will not have the 
effect of discharging the land from all taxes, in case of 
a failure through a mistake of the auditor, to pay all 
that is actually due.—CROSWELL v. BENTON, Minn., 55 
N. W. Rep. 1125. 

109. TELEGRAPH COMPANIES—Limiting Liability.—A 
telegraph company had printed on its message blanks: 
“The company will not be liable for damages in any 
case where the claim is not presented in writing within 
sixty days after sending the message:” Held, an 
attempt on the part of the telegraph company to limit 
its liability; that this clause, if regarded as a contract, 
was without consideration, unjust, unreasonable, and 
violative of section 12, ch. 89a, Comp. St.—PACIFIC TEL. 
Co. Vv. UNDERWOOD, Neb., 55 N. W. Rep. 1057. 

110. TRESPASS — Acts of Administrator. — Special 
administrators may take possession of the personal 
property ofthe estate. Entering a house peaceably 
for that purpose, their entry is presumptively by 
license of the occupant; but, having so entered, they 
may not break open doors to get such possession.— 
MITCHELL V. MITCHELL, Minn., 55 N. W. Rep. 1134. 


111. TRESPASSING ANIMALS — Pasturing. — Under the 
herd law (Comp. St. ch. 2, art. 3), a person having the 
custody of cattle for the purpose of depasturing the 
same, although without compensation from the general 
owner, is liable for damage done by them upon the 
cultivated land of another.—LAaFLIN v. SVOBODA, Neb., 
55 N. W. Rep. 1049. 


112. WATER-COURSES—Pollution.—Persons using the 
water of an artesian well to bathe patients at a sanita- 
rium, the well and sanitarium being on their own 
premises, are not liable to an adjoining owner for 
allowing the water so polluted to flow into a stream 
which is the natural water-course of the bas!nin which 
the well is situated; there being no negligence or 
malice, and all due care being used to avoid injury.— 
BARNARD V, SHIRLEY, Ind., 34 N, E, Rep, 600, 
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